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ARE EMERGENCY EVACUATION DRILLS WORTH THE TIME?

BACKGROUND

On December 17, 2009, a scheduled emergency evacuation drill was conducted at the
Tulare County Government Plaza Building (Government Plaza) located on the 5900 block of
South Mooney Boulevard in Visalia, California. Emergency evacuation drills are conducted
periodically under the direction of the Tulare County Safety Officer. Emergency evacuation
drills ensure that occupants of the Government Plaza can exit the facility safely in a timely
manner, and be accounted for at pre-assigned assembly areas. The purpose of these drills
is to prepare the occupants on procedures to follow in the event an emergency building

evacuation is required.

They are also intended to identify emergency equipment

deficiencies and discover irregularities that need to be corrected.

REASON FOR INVESTIGATION

On December 17, 2009, the Grand Jury
was notified there would be a fire drill.
The Jury was informed to exit the building
through the north-side door located on the
first floor. During the exercise, there was
some confusion on the part of several
participants of this drill as to how to exit
the building and where to assemble upon
exiting. Due to this event the 2009-2010
Tulare County Grand Jury elected to
investigate the emergency procedures in
place at the Government Plaza.

PROCEDURES FOLLOWED

1. Interviewed relevant witnesses

2. Reviewed relevant records,
documents and policies

3. Walk through inspection of the
Government Plaza with Safety Officer

FINDINGS

1. During the Government Plaza
emergency evacuation drill on
December 17, 2009 the following
was observed:

a. Some agencies did not have an
assigned individual to check if in
fact all persons in their agency had

actually left the building.

There was not a specific assembly
area designated for each agency
and/or branches thereof. (There
are several branches/units of
different Tulare County agencies
housed in the Government Plaza.)
At least one agency did not have an
individual designated to contact
the person in charge of the drill to
report all pertinent information.
People were trying to use the
elevator to exit the building.
Disabled persons having difficultly
evacuating from the second floor.

The Tulare County Safety Officer,
from Risk Management, organized
the emergency evacuation drill and
invited the Visalia City Fire
Department  to observe and
participate in the exercise.

The previous fire and emergency
evacuation drill conducted at the
Government Plaza was over three
years ago.

The Government Plaza Building is
owned by Tulare County and located
within the Visalia City limits.
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5.

10.

Building  maintenance for the
Government Plaza was the
responsibility of the Tulare County
Resource Management Agency (RMA)
in December 2009. On January 26,
2010, this responsibility was taken
over by the Tulare County
Administrative Office, General
Services Division.

The walk through inspection of the
Government Plaza revealed:
Several emergency lights do not
function.
Some offices do not have
emergency illuminated exit signs
above the doors as required.
At least one hallway does not
have any type of backup lighting
or an illuminated exit sign.
In three places, where illuminated
exit signs do exist, they need to
be repositioned.

Procedures regarding the safe
evacuation of physically disabled
individuals from the second floor are
not adequate.

The Tulare County Safety Officer
provided all agencies in the
Government Plaza with a summary
report of the December 17, 2009 fire
and emergency evacuation drill.
However, this report does not include
all of the deficiencies identified by
the walk through inspection.

Prior to December 17, 2009, some
agencies housed at the Government
Plaza did not have written or posted
Fire and Emergency Evacuation
Plans.

Abatement of all unsafe conditions
have not been completed in an
expeditious manner.

CONCLUSIONS

Emergency and evacuation drills are
essential and necessary to help save lives
in case of a real emergency. The
emergency evacuation drill did identify
several problematic issues and emergency
equipment deficiencies. However, not all
of these issues were discovered at the
time of the drill. The fact that they were
not reported to the Tulare County Safety
Officer initially, demonstrates the need for
improvement.

RECOMMENDATIONS

1. Post fire and emergency evacuation
procedures at all designated
emergency exit doors within each of
the office facilities throughout the
Government Plaza as well as all other
occupied Tulare County buildings.

2. Perform fire prevention inspections
more thoroughly to identify potential
safety hazards within the
Government Plaza.

3. Provide fire and emergency

evacuation procedures to all
personnel during their orientation
and training.

4. Conduct emergency and evacuation
drills annually at the Government
Plaza and all other occupied Tulare
County buildings.

5. Require all agencies within the
Government Plaza to communicate,
with the County Safety Officer in
writing, to identify all emergency
equipment deficiencies and what
corrective actions are initiated after
every emergency evacuation drill.

6. Check every office, as part of the
emergency evacuation drill to ensure
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a written Fire and Emergency above designated emergency exit
Evacuation Plan is posted. doors throughout the Government
Plaza and all other occupied Tulare
7. Require all agencies within the County buildings.
Government Plaza to develop written
procedures to accommodate the safe 9. Monitor to ensure emergency
evacuation of physically disabled equipment is tested and maintained
occupants and visitors from the as required by the preventive
second floor. maintenance schedules.
8. Identify and initiate corrective actions 10. Complete abatement of all unsafe
to ensure the proper installations of conditions in a timely manner.

illuminated exit signs in corridors and

REQUIRED RESPONSES

Tulare County Association of Governments

Tulare County Administrative Office, Print and Mail Services

Tulare County Counsel, Risk Management Division, Safety Officer

Tulare County Fire Department

Tulare County Health and Human Services Agency

Tulare County Information Technology

Tulare County Registrar of Voters

Tulare County Resource Management Agency, Director

Tulare County Resource Management Agency, Government Plaza Safety Manager
Tulare County Resource Management Agency, Government Plaza Maintenance Manager
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CITY OF EXETER — GARBAGE IN GARBAGE OUT

BACKGROUND

Before the coming of the European settlers, the area that is now Exeter was part of a vast
plain where elk, antelope and deer grazed and spring wildflowers bloomed in profusion.
Native American Indians made their homes in the oak forest two miles north of the present
town.

In 1888, as the railroad carved its way through the southern San Joaquin Valley, towns grew
up along its route. D.W. Parkhurst, representing the Southern Pacific Railroad, bought land
from John Firebaugh, an early settler and the town of Exeter was born, named after
Parkhurst’s native Exeter, England.

The development of water resources and the planting of fruit trees and vines brought growth
to the little community. The first school was built in 1897, the high school district was
organized in 1908, and the residents voted to incorporate in 1911. Cattle ranching was an
integral part of Exeter’s history. The Gill Cattle Company of Exeter was established in the
late 1800’s and is still in operation. Once the largest cattle ranching business in the United
States, the company owned and leased more than six million acres of land in nine western
states.

Boasting the finest navel oranges in the world, Exeter, California, has a rich agricultural
heritage built on a hundred years of American tradition. Exeter is known for growing the
sweetest oranges in the world and as the "Citrus Capital of the World".

REASONS FOR INVESTIGATION FINDINGS

The 2009-2010 Tulare County Grand Jury 1. On May 27, 2009, the City sent out a
received a complaint concerning the Request for Proposals (RFP) for
awarding of a contract to Sunset Waste for refuse, green waste collection,
handling the City of Exeter (City) refuse, disposal and recycling services.
green waste collection, disposal and

recycling services. The complaint alleged 2. The RFP indicated that sealed
that the City’s approval of this contract proposals would be accepted until
was unlawful and the City failed to follow 10:00 AM on June 30, 2009. The
their own procedures. As a result, an RFP also indicated that a pre-bid
investigation was initiated. conference would be held at the City

Hall on June 10, 2009.
PROCEDURES FOLLOWED
3. The City formed a committee to
review the five proposals. Of the five,
one was rejected because the
committee felt their programs were
lax.

1. Relevant withesses were interviewed
2. Relevant documents were inspected
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The committee met with the four

finalists and ranked the proposals

from 1 to 4 as follows:

a. Number 1. Sunset Waste

b. Number 2. Penas

¢. Number 3. Waste Connection
(which had the contract for the
proceeding eighteen years)

d. Number 4. Tule Trash

On  August 11, 2009, the
committee’s recommendations were
presented to the City Council.
Included in the packet was an
“Attachment B” comparing the
services the companies could
provide. The Council authorized the
Public Works Director to meet with
Sunset Waste to negotiate a contract.
“Attachment B” included items that
were not specified in the RFP and the
“Attachment B” was inaccurate in
some areas. At this meeting, several
of the companies that submitted
proposals objected to the
committee’s recommendation.

On August 25, 2009, the City
approved the contract with Sunset
Waste.

On September 16, 2009, the City
signed the contract with Sunset
Waste. This contract was for seven
years with a three year extension.
The total cost of the contract was
well in excess of $75,000.

City Ordinance No. 579, Section

3.36.100 states,

“Formal Bid Procedure. The

procedure set out in this Section

shall be utilized for all purchases or

contracts involving amounts of

$75,000 or more.

A. Award of all contracts and
purchases made pursuant to the

procedures of this Section shall be
made to the lowest responsible
bidder meeting specifications,
except as specifically otherwise
authorized by this Chapter.

. Written specifications and plans, if

appropriate, shall be prepared for
all purchases proposed to be
made and contracts proposed to
be awarded under this Section.
Such Specifications and plans,
together with the deadline for and
place to file sealed bids with the
city, and other requirements, shall
be circulated to publications
appropriate to the subject of the
call for bids, posted at City hall,
and advertised in a legally
adjudicated newspaper in
geographic areas appropriate to
reaching prospective bidders.

. Such notices and advertisements

shall be designed to cause full
public notification of all calls For
sealed bids by providing at least
ten days written notice to
prospective bidders prior to the
proposed deadline for the receipt
of sealed bids.

. Sealed bids shall be accompanied

by a bid bond or cashiers check in
the amount set by the City
Administrator and failure to
include such bid bond or cashiers
check with any bid shall be
disqualifying.

. Sealed bids shall be received and

opened by the City official
designated by the bid call, at the
place and time specified in said
bid call.

. A written analysis shall be made of

all sealed bids received under the
procedures of this Section, and
shall contain information relative
to all bidders, including a written
recommendation by the affected

> 12
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department head and the City
Administrator as to which bidder is
recommended to be the lowest
responsible bidder.

G. All bid calls shall contain the
statement that the City Council
may reject any and all bids for any
good or service and may cancel
any call for bids at any time in the
process.”

The City made the assertion that
refuse collection is a “specialized
service” and as such would fall under
City Ordinance No. 579, Section
3.36.110 relating to “Professional
and Specialized Services”. This
section states that it applies to “The
acquisition  of copyrighted and
patented items, specialized or
professional services, and services
for which there is no reasonable
alternative which is of equal or better
quality or nature, shall be made by
following the procedures set forth in
this Section.

A. The purchase order or contract
award for such professional or
specialized services or materials
shall have a copy of a statement
attached thereto by both the
vendor or contractor and the City
Administrator stating the reasons
and the specific copyright or
patent circumstances which have
given rise to the invoking of this
exception to the competitive
acquisition process set out in this
Chapter.

The original of such statement shall
be filed with the City Clerk.”

The Grand Jury was unable to find
any such statement.

The contract negotiated with Sunset
Waste contains a provision for a

$1.00 per month senior citizen
discount, if requested. The City is not
currently offering this discount to
seniors.

11. The senior discount was contained in

the prior contract with Waste
Connection but the City had not
offered the discount for

approximately fifteen years.
CONCLUSIONS

The fact that the City considered items in
the proposals that were not requested in
the RFP indicates that not all of the
companies that submitted proposals were
playing on an equal playing field. One
company was given preference for
programs that were not required in the
RFP and other companies were not
allowed to adequately respond. If the City
was interested in these programs, all
companies that submitted a proposal
should have been given the opportunity to
respond, or the programs should have
been identified in the RFP.

The City claims that since this was a
proposal and not a bid, City Ordinance No.
579, Section 3.36.100 does not apply.
Regardless of what the process is called, a
contract was negotiated in violation of City
Ordinance No. 579, Section 3.36.100.

The Grand Jury does not believe that
refuse collection would fall under the
“Professional and Specialized Services”
section of the City Ordinance. Paragraph
E of this section states “Professional
Services’ means work performed by
specially trained and experienced persons,
firms or corporations rendering
professional services and advise (sic) such
as accounting, auditing, financial advisory,
securities underwriting, legal, medical,
engineering, architectural, environmental,
economic, real estate, insurance,
appraisal, lobbying, public relations,




ordinance codification and publication, or
similar such highly specialized services.”

However, if refuse collection does fall
under this exemption the City failed to
follow it's own procedures by failing to
attach a statement stating the “...reasons
and the specific copyright or patent
circumstances which have given rise to
the invoking of this exception to the
competitive acquisition process set out in
this Chapter.”

RECOMMENDATIONS

1. All contracts, whether obtained
through a RFP or bid process, comply
with City Ordinance No. 579, Section
3.36.100.

2. Offer the senior citizen discount
specified in the contract.

3. If the City intends to use the RFP
process, adopt an ordinance to
specify the process.

REQUIRED RESPONSES

City of Exeter

TULARE COUNTY GRAND JURY REPORT 2009-2010
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CITY OF LINDSAY
PUBLIC SAFETY MERGER

BACKGROUND

The City of Lindsay (City) was incorporated on February 28, 1910 and celebrated its
centennial on Sunday, February 28, 2010. Julius Orton is credited with planting the first
orange trees in the Lindsay district on his homestead, giving rise to the motto, "Central
California's Citrus Center." The townsite was laid out by Captain Hutchinson and the
community was named for his wife, Sadie Lindsay Patton Hutchinson.

In June 1995, the community of Lindsay was named the only unanimous choice as an All-
America City. This extremely prestigious award is given annually to the ten cities in the
United States which have provided outstanding examples of community problem solving.
These cities are recognized not so much for their current status but for their innovation and
hard work at identifying and addressing community problems.

In 1976, the Lindsay Police Department moved in with the Fire Department and the
departments were combined into the Lindsay Department of Public Safety. The
consolidated department ran from 1976 until 1985 when the Director of Public Safety
separated the functions, but the cross training continued until the late 1990’s. At that time,
the Director of Public Safety ceased all cross training.

REASONS FOR INVESTIGATION

The 2009-2010 Tulare County Grand Jury
received a complaint concerning, among
other items, the City Firefighter's living
quarters and salaries. As a result, an
investigation was initiated.

PROCEDURES FOLLOWED

1. Relevant witnesses were interviewed.
2. Relevant documents were inspected.
3. Attended City Council Meetings.

FINDINGS

1. On September 17, 2009, the City
Council discussed the consolidation of
the police and fire fighting functions at a
City Council meeting in San Jose,
California.

2. City officials later stated that the
meeting in San Jose violated the Ralph
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M. Brown Act and scheduled a City
Council meeting on September 30,
2009 in an attempt to rectify this
violation.

The first training session to train Police
Officers in fire fighting duties started in
November of 2009.

On February 9, 2010, the City voted to
consolidate the City fire and police
functions.

The firefighter living quarters were
approximately eight feet by sixteen feet
and included two or three beds, lockers
and a small kitchenette.

Prior to the consolidation, there were
three full time firefighters and
approximately 22 full time police
officers.
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7. In 2000, 63 % of the City’s fire calls for
service were for medical aid/assist.

8. The fire fighting training that the police
officers are going through does not
include Emergency Medical Technician
(EMT) or Paramedic training.

9. The City stated that the cost to send the
police officers to the fire academy, not
including salaries, is $350 per person
for a total cost of $5250. This would
train 15 police officers, yet the City
states that they have approximately 22
police officers.

10. The City stated that the cost to send the
firefighters to the police academy, not
including salaries, is $1600 per person
for a total cost of $4800. This would
train 4 firefighters.

11. The training costs provided by the City
do not include the additional cost that
will be required to cover the shifts of the
employees in training during their
absence.

CONCLUSIONS

Prior to the consolidation, the firefighters
need for equipment and adequate living
guarters were lacking. It appears as if the
needs of the police were given priority over
those of the firefighters.

While the City should be commended for
cross training police and firefighters, the City
should thoroughly investigate the history of
the prior consolidation and subsequent
separation of functions in an effort to avoid
having history repeat itself.

RECOMMENDATIONS

1. Do more of an outreach to the citizens,
including the business community and
retail property owners, to make them
aware of the changes that have
occurred with the consolidation of police
and firefighters.

2. Comply with Ralph M. Brown Act.

3. Explore providing EMT and/or
Paramedic training to Public Safety
Officers.

4. Provide a full public accounting of cost

versus savings of the consolidation on a
regular basis.

REQUIRED RESPONSES

City of Lindsay
City of Lindsay Director of Public
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EXETER DISTRICT AMBULANCE BOARD ON THE MEND?

BACKGROUND

Exeter District Ambulance was formed as a special tax district in 1977. The District operated
on County and State Grants until the tax money began to come in in late 1978.

Later that year, the District faced the financial obstacle of Proposition 13, which limited the
ability to increase taxes on property until it was sold to another party. In the early 1980’s
the local hospital had a reduction in admittances which decreased the need for ambulance
transfers.

In November 1985, the Exeter District Ambulance Board of Directors (Board) voted to close
the service by the end of the year. This decision prompted an outpouring of support from
local residents who raised enough signatures to convince the Board to rescind the closure.
This grass-roots campaign raised money and began campaigning for a tax measure
proposed by the Board to continue to fund the District. Enough signatures were obtained to
place the measure on the ballot. In June 1986, the measure was overwhelmingly supported
by 81.3 % of the District voters.

In the late 1990’s a house was remodeled creating the current ambulance station and
ambulance bays. In 1999, the District built the current administration building at 302 E.
Palm Street. This building houses the billing office, operations office, Board of Directors
meeting room and space for public education, first-aid and CPR training.

REASONS FOR INVESTIGATION

The Tulare County Grand Jury received
numerous complaints concerning the
operation of the Exeter Ambulance District
Board. As a result, an investigation was
initiated. The allegations centered around
potential conflicts of interest of board
members and alleged violations of the
Brown Act.

The complaints were filed shortly after the
Board decided to contract out the
management of the ambulance services.

Several of the complaints alleged there
was a conflict of interest since the Board
was comprised of four City of Exeter
employees and one Board member who
has a contract for vehicle towing and
storage services_with the City.

PROCEDURES FOLLOWED

1. Relevant withesses were interviewed
2. Relevant documents were inspected
3. Attended Board meetings.

FINDINGS

1. There was one special/emergency
meeting held on May 7, 2009. The
Board has been unable to provide an
agenda for this meeting but evidence
indicates that it was a closed session
meeting. There was no opportunity
for public comment, which is a Brown
Act violation.t

1 California Government Code Section 54954.3 (a)
[See end of this report]
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Recently one of the Board members
resigned due to accepting a new
position out of the area. The Board
publicized the opening and made an
appointment to fill the position from
the two applicants who responded.?

The voting records show that no more
than one eligible citizen has filed
papers to run for the Board since
2000.

Board members failed to file a
correctly completed Form 700
(California Fair Political Practices
Commission Statement of Economic
Interests) as required by State law.
The District supplied the Grand Jury
with  Form 700s for all Board
Members on December 17, 2009.
The form for one of the Board
Members was unsigned and undated.
On January 5, 2010, the District
supplied the Grand Jury with the form
700 for this Board Member signed
and dated March 9, 2009.

All Board members are required to
have ethics training every two years3
as required by AB 1234 which was
signed into law on October 7, 2005.
One Board member who has been a
board member for more than ten
years, has no record of ethics training
until December 19, 2009.

A new Board Member was approved
to serve the term of a Board Member
who resigned November 16, 2009.
There were two candidates that
applied for this position. This action
was taken at a Board Meeting on
January 21, 2010. Since this was

2 California Government Code Section 1780 [See
end of this report]

3 California Government Code Section 53235 (b)
[See end of this report]

more than 60 days since the vacancy
was created, the Board appropriately
contacted the Tulare County Board of
Supervisors (BOS) to appoint this
member. The BOS made the
appointment in accordance with
California Government Code Section
1780 on February 9, 2010.

Even though the Board was
comprised of four City of Exeter
employees and an individual who has
a contract with the City, no conflict of
interest was substantiated. However,
there were occasions where the City
employees were receiving pay from
the City at the same time they were
conducting Board business and also
receiving pay for serving as a Board
Member.

Board Members who attend Board
meetings receive a stipend of fifty
dollars per month.

RECOMMENDATIONS

1.

Allow public comment at all public
Board meetings.

All Board members file an accurate
and complete Form 700 as required
by State law.

All Board members complete ethics
training as required by State Law.

Board Members attend training
sessions on local government
(Government 101) initiated by the
Tulare County Board of Supervisors
and provided by County Counsel and
other local attorneys.

REQUIRED RESPONSES

Exeter District Ambulance Board
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GOVERNMENT CODE SECTIONS

53235. (b) Each local agency official shall
receive at least two hours of training in
general ethics principles and ethics laws
relevant to his or her public service every
two years.

54954.3. (a) Every agenda for regular
meetings shall provide an opportunity for
members of the public to directly address
the legislative body on any item of interest
to the public, before or during the
legislative body's consideration of the
item, that is within the subject matter
jurisdiction of the legislative body,
provided that no action shall be taken on
any item not appearing on the agenda
unless the action is otherwise authorized
by subdivision

(b) of Section 54954.2. However, the
agenda need not provide an opportunity
for members of the public to address the
legislative body on any item that has
already been considered by a committee,
composed exclusively of members of the
legislative body, at a public

meeting wherein all interested members
of the public were afforded the opportunity
to address the committee on the item,
before or during the committee's
consideration of the item, unless the item
has been substantially changed since the
committee heard the item, as determined
by the legislative body. Every notice for a
special meeting shall provide an
opportunity for members of the public to
directly address the legislative body
concerning any item that has been
described in the notice for the meeting
before or during consideration of that
item.

1780. (a) Notwithstanding any other
provision of law, a vacancy in any elective
office on the governing board of a special
district, other than those specified in
Section 1781, shall be filled pursuant to
this section.

(b) The district shall notify the county
elections official of the vacancy no later
than 15 days after either the date on
which the district board is notified of the
vacancy or the effective date of the
vacancy, whichever is later.

(c) The remaining members of the
district board may fill the vacancy either by
appointment pursuant to subdivision (d) or
by calling an election pursuant to
subdivision (e).

(d) (1) The remaining members of the
district board shall make the appointment
pursuant to this subdivision within 60
days after either the date on which the
district board is notified of the vacancy or
the effective date of the vacancy,
whichever is later. The district shall post a
notice of the vacancy in three or more
conspicuous places in the district at least
15 days before the district board makes
the appointment. The district shall notify
the county elections official of the
appointment no later than 15 days after
the appointment. (2) If the vacancy
occurs in the first half of a term of office
and at least 130 days prior to the next
general district election, the person
appointed to fill the vacancy shall hold
office until the next general district
election that is scheduled 130 or more
days after the date the district board is
notified of the vacancy, and thereafter
until the person who is elected at that
election to fill the vacancy has been
qualified. The person elected to fill the
vacancy shall hold office for the unexpired
balance of the term of office. (3) If the
vacancy occurs in the first half of a term of
office, but less than 130 days prior to the
next general district election, or if the
vacancy occurs in the second half of a
term of office, the person appointed to fill
the vacancy shall fill the balance of the
unexpired term of office

(e) (1) In lieu of making an appointment
the remaining members of the board may
within 60 days of the date the district
board is notified of the vacancy or the
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effective date of the vacancy, whichever is
later, call an election to fill the vacancy.
(2) The election called pursuant to this
subdivision shall be held on the next
established election date provided in
Chapter 1 (commencing with Section
1000) of Division 1 of the Elections Code
that is 130 or more days after the date the
district board calls the

election.

(f) (1) If the vacancy is not filled by the
district board by appointment, or if the
district board has not called for an
election within 60 days of the date the
district board is notified of the vacancy or
the effective date of the vacancy,
whichever is later, then the city council of
the city in which the district is wholly
located, or if the district is not wholly
located within a city, the board of
supervisors of the county representing the
larger portion of the district area in which
the election to fill the vacancy will be held,
may appoint a person to fill the vacancy
within 90 days of the date the district
board is notified of the vacancy or the
effective date of the vacancy, whichever is
later, or the city council or board of
supervisors may order the district to call
an election to fill the vacancy. (2) The
election called pursuant to this
subdivision shall be held on the next
established election date provided in
Chapter 1 (commencing with Section
1000) of Division 1 of the Elections Code
that is 130 or more days after the date the
city council or board of supervisors calls
the election.

(8) (1) If within 90 days of the date the
district board is notified of the vacancy or
the effective date of the vacancy,
whichever is later, the remaining members
of the district board or the appropriate
board of supervisors or city council have
not filled the vacancy and no election has
been called for, then the district board
shall call an election to fill the vacancy.
(2) The election called pursuant to this
subdivision shall be held on the next

established election date provided in
Chapter 1 (commencing with Section
1000) of Division 1 of the Elections Code
that is 130 or more days after the date the
district board calls the

election.

(h) (1) Notwithstanding any other
provision of this section, if the number of
remaining members of the district board
falls below a quorum, then at the request
of the district secretary or a remaining
member of the district board, the
appropriate board of supervisors or the
city council shall promptly appoint a
person to fill the vacancy, or may call an
election to fill the vacancy. (2) The board
of supervisors or the city council shall only
fill enough vacancies by appointment or by
election to provide the district board with a
quorum. (3) If the vacancy occurs in the
first half of a term of office and at least
130 days prior to the next general district
election, the person appointed to fill the
vacancy shall hold the office until the next
general district election that is scheduled
130 or more days after the date the
district board is notified of the vacancy,
and thereafter until the person who is
elected at that election to fill the vacancy
has been qualified. The person elected to
fill the

vacancy shall hold office for the unexpired
balance of the term of office. (4) If the
vacancy occurs in the first half of a term of
office, but less than 130 days prior to the
next general district election, or if the
vacancy occurs in the second half of a
term of office, the person appointed to fill
the vacancy shall fill the balance of the
unexpired term of office. (5) The election
called pursuant to this subdivision shall be
held on the next established election date
provided in Chapter 1 (commencing with
Section 1000) of Division 1 of the
Elections Code that is held 130 or more
days after the date the city council or
board of supervisors calls the election.
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THE LIBRARY WILL TAKE YOUR BOOKS

BACKGROUND

The Library is operated by Tulare County and has branch libraries in fifteen communities.
The Tulare County Library is a member of the San Joaquin Valley Library System, a
cooperative network of ten public library jurisdictions in seven counties of California's central
valley. The Tulare County Library is also a member of the Heartland Regional Library
Network of the Library of California.

Library Mission Statement

"The Tulare County Library strives to enrich the lives of all users by meeting the
informational, recreational, self-educational and cultural needs of the community in a
welcoming atmosphere. Through a trained, service-oriented staff, we provide organized
collections of current-interest materials and access to additional resources through
participation in cooperative library systems. We endeavor to fulfill our commitment to the
future by providing stimulating materials and programs that encourage lifelong learning for
all."

REASON FOR INVESTIGATION d. Books are checked for content.
e. All soft-bound books meeting gift
The 2009-2010 Tulare County Grand Jury book policy are accepted at all
received a complaint alleging a branch of branches.
the Tulare County Library refused donated
books based on the fact that they were 2. The Gift Book policy is as follows:
not hard-bound and soft- bound books “Branch Managers may accept gifts
were too costly to catalog. of books, magazines, and audio and
video materials in the name of the
PROCEDURES FOLLOWED County Librarian. Once accepted,

they become the property of the
Tulare County Library. The Library will
select from the materials those which
are suitable for library purposes and
discard or donate to charitable
organizations the remainder of the
items. No gift can be accepted under
FINDINGS the condition that it be added to the
collection or remain in any one
branch forever. Books may be
assigned or transferred to other
branches as needed, or they may be
discarded.
Gift items to be considered for adding
to the collection must meet the
following criteria:

1. Relevant witnesses were interviewed.

2. Relevant documents were reviewed.

3. Follow up interviews with relevant
witnesses were conducted.

1. Initial Interviews indicated:
a. Staff is helpful and polite.
b. Staff is trained when hired but
receive no refresher training.
c. The decision to accept donated
books is delegated to the branch
library staff.
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They must be in like-new condition.

They must not be missing the dust
jacket.
They must be free of stains, torn or

loose pages, highlighting  or
underlining, personal names or
bookplates, yellowed or yellowing
pages.

They cannot be book club editions.

Gifts from Friends groups and other
organizations must be cleared in
advance with the County Librarian.

All gift subscriptions must be cleared
in advance with the County Librarian.
The County Librarian may approve
the inclusion of bookplates in
significant donations, including
memorial gifts or materials especially
selected or purchased for the library.”

Follow-up interviews indicated:

a. Staff seemed to be more familiar
with the gift book policy.

b. One branch indicated that staff or
Friends of the Library check for
content and make decisions on
which books to keep.

CONCLUSIONS

The County Library System is a well run
organization and the staff is generally

courteous,
The book donation policy

knowledgeable and helpful.
is sound.

However on one occasion, because of
confusion, the policy was not applied

correctly.

RECOMMENDATIONS

1. Continue to train new hires on Library
policies.

2. Develop a plan for refresher training
to include all policies and procedures
within the Library system.

3. Train all volunteers in Library Policies.

REQUIRED RESPONSES

Tulare County Librarian
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TAX REVENUES LOST?
TRANSIENT OCCUPANCY TAX

BACKGROUND

Transient Occupancy Taxes (TOT) are levied for the privilege of occupying a room or rooms or
other living space in a hotel, inn, tourist home or house, motel or other lodging for a period
of 30 consecutive days or less. The authority to levy TOT in California is granted to all county
Board of Supervisors and/or City Councils in the cities of California by the California
Revenue and Taxation Code.! In Tulare County, the authority to collect TOT is granted to the
County Tax Collector by the Tulare County Board of Supervisors (BOS) via the County TOT

ordinance.?

REASONS FOR INVESTIGATION

In October 2009, it came to the attention
of the 2009-2010 Tulare County Grand
Jury that some problems exist with the
current TOT ordinance creating the
possibility of tax revenue loss in the
County.

PROCEDURES FOLLOWED

1. Reviewed relevant documents.
2. Reviewed tapes of BOS meetings.
3. Interviewed relevant witnesses.

FINDINGS

1. Currently, there is an ordinance in
place that authorizes the County to
levy and collect TOT on hundreds of
private  homes, town homes,
condominiums, cabins and rooms in
private homes3, which are rented, to
person(s) or groups* for 30
consecutive days or less.

1 See the California Revenue and Taxation Code
7280 at the end of this report.

2 See the Tulare County Transient Occupancy Tax
(TOT) ordinance § 1-05-1345 through 1445 at the
end of this report.

3 Tulare County TOT ordinance 1-05-1355 (b)

4 Tulare County TOT ordinance 1-05-1355 (a)

TOT is supposed to be collected from
the renter by the Owner/Agent and
then paid to the County.

For a number of years now the
County has been unable to collect the
TOT on numerous short-term rentals
due to ambiguous language in the
ordinance and/or communication
(miscommunication) between
Owner/Agents, the County Tax
Collector and other agencies.

Other agencies within the county
have given information to
Owner/Agents, based on the
ambiguous language, which has been
misleading.

Some verbiage used in the Tulare
County TOT ordinance is open for
interpretation leaving the opportunity
for Owner/Agents of
accommodations for rent to evade
collecting the TOT and paying it to the
County.

The August 2008 revision of the TOT
ordinance still has at least three
areas of ambiguity.
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a. The ordinance fails to define
clearly, which types of rental
accommodations are subject to
being taxed under the ordinance.

b. The ordinance fails to define
clearly, what constitutes a day.

c. The ordinance fails to address
partial day rental.

Vagueness in the County’'s TOT
ordinance has resulted in a lack of
accountability of some Owner/Agents
who rent lodgings for 30 days or less
causing the County to incur a loss of
tax revenue.

Presently, the County Tax Collector
utilizes a contracted investigator to
locate Owner/Agents who do not

comply with the current TOT
ordinance.  This investigator has
brought about the recovery of
$34,622.66 in TOT plus fees and
penalties from delinquent
Owner/Agents.

When it is discovered that lodgings
for rent do not comply with the TOT
ordinance, the County Tax Collector
formulates the required TOT along
with any fees and penalties, which
the Owner/Agent is required to pay.

If the Owner/Agent disagrees with
the County Tax Collector, the
Owner/Agent may appeal to the BOS.

In the last few months, there have
been at least two appeals to the BOS.
The BOS upheld both of these
appeals (one fully and one in part),
resulting in the loss of tax revenue to
the County of approximately $9,000
due to the vagueness of the TOT
ordinance.

12. On October 27, 2009, the County Tax
Collector advised the BOS that a draft
of a revised TOT ordinance would be
before the BOS in January 2010.

CONCLUSIONS

It is the opinion of the Grand Jury that the
ambiguity of the Tulare County TOT
ordinance caused not only the loss stated
in finding number eleven (11) but other
TOT losses as well. The Grand Jury also
believes that in at least one incident the
Owner/Agent absolutely did owe the TOT
applied by the County Tax Collector. If we
are going to live by the “letter of the law”
and not necessarily by its intent, the
ordinance writers need to better align the
verbiage of the law and the goal.

The County will continue to have difficulty
enforcing the TOT until changes are made
in the language of the ordinance. The
County will also continue having
difficulties until all staff in all concerned
agencies are briefed on the ordinance and
its language.

RECOMMENDATIONS

1. Rewrite the TOT ordinance to
eliminate any possibility of
ambiguity or confusion

i.e. “occasionally and incidentally” on the

part of the Owner/Agent (proprietor

/taxpayer) before the end of the fiscal year

2009 -2010.

a. Impose the TOT on any rental that
is less than 30 consecutive days
to the same renter for the same
property.

b. Clarify what constitutes a full day
and what the obligation is for any
partial day use.

5 Tulare County TOT § 1-05-1355 (b).
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place and enforceable, brief all
staff in all concerned agencies on

c. Put in place fines and penalties in f. Inform as many Owner/Agents as
an amount that will discourage possible on the TOT ordinance and
non-compliance with the the changes made to the
ordinance. ordinance.

_Once the new ordinance is in g. Print a public notice in all available

news sources regarding TOT
changes.

the new language and the reason
it was changed. Follow up on staff
briefings at a minimum of every
three years and/or as changes are
made to the ordinance.

2. Register and inspect all properties
that are subject to the TOT ordinance.

e. Refer all questions regarding the
TOT from any agency and/or the
public to the County Tax Collector.

REQUIRED RESPONSES

Tulare County Board of Supervisors
Tulare County Tax
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CALIFORNIA CODES - REVENUE AND TAXATION CODE - SECTIONS 7280-7283.51

7280. (a) The legislative body of any city,
county, or city and county may levy a tax
on the privilege of occupying a room or
rooms, or other living space, in a hotel,
inn, tourist home or house, motel, or other
lodging unless the occupancy is for a
period of more than 30 days. The tax,
when levied by the legislative body of a
county, applies only to the unincorporated
areas of the county. (b) For purposes of
this section, the term "the privilege of
occupying a room or rooms, or other living
space, in a hotel, inn, tourist home or
house, motel, or other lodging" does not
include the right of an owner of a time-
share estate in a room or rooms in a time-
share project, or the owner of a
membership camping contract in a
camping site at a campground, or the
guest of the owner, to occupy the room,
rooms, camping site, or other real property
in which the owner retains that interest.
For purposes of this subdivision:

(1) "Time-share estate" means a time-
share estate, as defined by paragraph (1)
of subdivision (x) of Section 11212 of the
Business and Professions Code.

(2) "Membership camping contract"
means a right or license as defined by
subdivision (b) of Section 1812.300 of the
Civil Code.(3) "Guest of that owner" means
a person who does either of the following:
(A) Occupies real property accompanied by
the owner of either of the following:

(i) A time-share estate in that real
property.

(i) A camping site in a campground
pursuant to a right or license under a
membership  camping contract. (B)
Exercises that owner's right of occupancy
without payment of any compensation to
the owner. (C) "Guest of that owner"
specifically includes a person occupying a
time-share unit or a camping site in a

campground pursuant to any form of
exchange program.

(c) For purposes of this section, "other
lodging" includes, but is not limited to, a
camping site or a space at a campground
or recreational vehicle park, but does not
include any of the following:
(1) Any facilities operated by a local
government entity.

(2) Any lodging excluded pursuant to
subdivision (b).

(3) Any campsite excluded from taxation
pursuant to Section 7282.

(d) Subdivision (b) does not affect or apply
to the authority of any city, county, or city
and county to collect a transient
occupancy tax from time-share projects
that were in existence as of May 1, 1985,
and which time-share projects were then
subject to a transient occupancy tax
imposed by an ordinance duly enacted
prior to May 1, 1985, pursuant to this
section. Chapter 257 of the Statutes of
1985 may not be construed to affect any
litigation pending on or prior to December
31, 1985.

(e) (1) (A) If the legislative body of a city,
county, or city and county elects to exempt
from a tax imposed pursuant to this
section any of the following persons
whose occupancy is for the official
business of their employers, the legislative
body shall create a standard form to claim
this exemption and the officer or
employee claiming the exemption shall
sign the form under penalty of perjury:

(i) An employee or officer of a government
outside the United States.

(i) An employee or officer of the United
States government.

(iiiy An employee or officer of the state
government or of the government of a
political subdivision of the state.
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(B) The standard form described in
subparagraph (A) shall contain a
requirement that the employee or officer
claiming the exemption provide to the
property owner one of the following, as
determined by the legislative body of the
city, county, or city and county imposing
the tax, as conclusive evidence that his or
her occupancy is for the official business
of his or her employer:

(iy Travel orders from his or her
government employer.

(ii) A government warrant issued by his or
her employer to pay for the occupancy.

(iii) A government credit card issued by his
or her employer to pay for the occupancy.
(C) The standard form described in
subparagraph (A) shall contain a
requirement that the officer or employee
provide photo identification, proof of his or
her governmental employment as an
employee or officer as described in clause
(i), (ii), or (iii) of subparagraph (A), and
proof, consistent with the provisions of
subparagraph (B), that his or her
occupancy is for the official business of
his or her governmental employer.

(2) There shall be a reputable
presumption that a property owner is not
liable for the tax imposed pursuant to this
section with respect to any government
employee or officer described in clause (i),
(i), or (iii) of subparagraph (A) of
paragraph (1) for whom the property
owner retains a signed and dated copy of
a standard form that complies with the
provisions of subparagraphs (B) and (C) of
paragraph (1). (f) The provisions of
subdivision (e) are not intended to
preclude a city, county, or city and county
from electing to exempt any other class of
persons from the tax imposed pursuant to
this section.

7280.5. (a) The redevelopment agency of
any city which has levied a transient
occupancy tax pursuant to Section 7280

or 7281 may also, by ordinance, levy a
transient occupancy tax in accordance
with this part, if the city's ordinance
entitles any person subject to a transient
occupancy tax under the city's ordinance
to credit the amount of transient
occupancy taxes due to the
redevelopment agency of that city
pursuant to this section against the
payment of taxes due under the city's
ordinance.

(b) An ordinance of a redevelopment
agency imposing a transient occupancy
tax pursuant to this section shall contain
an enacting clause which states as
follows: "The redevelopment agency of the
City of __ does ordain as follows:" The
ordinance shall be signed by the
chairperson of the agency and attested by
the clerk or secretary of the agency, and
shall take effect immediately upon its final
passage, but shall become operative on
the first day of the first calendar quarter
commencing more than 180 days after
adoption of the ordinance. In all other
respects, the ordinance shall be
introduced and passed, and notice given
by publication, in the manner provided by
law for general law cities. (c) Any
redevelopment agency adopting an
ordinance pursuant to this section shall
not levy a transient occupancy tax in
excess of the rate of transient occupancy
tax levied by its city, and the tax shall be
levied only on accommodations located in
a redevelopment project area for which
the taxes are pledged pursuant to
subdivision (e) of Section 33641 of the
Health and Safety Code. (d) Any pledge
pursuant to Section 33641 of the Health
and Safety Code made with respect to
taxes imposed under this section for the
payment of principal and interest on
bonds of a redevelopment agency shall
constitute the obligation of a contract
between the development agency and the
holder of the bonds and shall be protected
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from impairment by the United States and
California Constitutions. The provisions of
this section which authorize the imposition
of the taxes may not be repealed during
the time that any of the bonds remain
outstanding.

7281. The legislative body of any city or
county may levy a tax on the privilege of
renting a mobile home, as defined in
Section 18008 of the Health and Safety
Code, which is located outside a mobile
home park for occupancy on a transient
basis unless such occupancy is for any
period of more than 30 days. Such tax
when levied by the legislative body of a
county shall apply only to the
unincorporated areas of the county. This
section does not authorize any city or
county to levy a tax on the privilege of
renting any mobile home when the tenant
is an employee of the owner or operator of
the mobile home.

7282. Notwithstanding any other provision
of law, no city, county, or city and county
may levy a tax on the privilege of
occupying a campsite in a unit of the state
park system.

7282.3. (a) Notwithstanding any other
provision of law, no city, county, or city and
county may levy a tax under Section 7280
on any amount subject to tax under the
Sales and Use Tax Law (Part 1
(commencing with Section 6001)) with
respect to the sale of food products. (b)
This section shall also apply to charter
cities. (c) For purposes of this section,
"food products" means food and beverage
products of every kind, regardless of how
or where served, and shall specifically
include, but not be limited to, alcoholic
beverages and carbonated beverages of
every kind.

7283. A board of supervisors may, by

ordinance  or  resolution, establish
procedures for the collection of delinquent
amounts of any tax levied pursuant to this
chapter.

7283.5. (a) (1) A purchaser, transferee, or
other person or entity attempting to obtain
ownership of a property, the owner of
which is required to collect the tax
imposed pursuant to this chapter, may
request the city, county, or city and county
in which that property is located to issue a
tax clearance certificate under this
section. (2) A city, county, or city and
county that issues a tax clearance
certificate under this section may charge
an administrative fee to cover its costs in
issuing the certificate. (b) Within 90 days
of receiving a request described in
subdivision (a), a city, county, or city and
county shall do either of the following;:

(1) Issue the tax clearance certificate.

(2) (A) Request the current owner of the
property to make available that owner's
transient occupancy tax records for the
purpose of conducting an audit regarding
transient occupancy taxes that may be
due and owing from the owner of the
property. (B) (i) Complete the audit
described in subparagraph (A) on or
before 90 days after the date that the
current or former owner's records are
made available to the auditing jurisdiction
and issue a tax clearance certificate within
30 days of completing the audit.

(ii) If, after completing the audit, the city,
county, or city and county makes a
determination that the current owner's
records are insufficient to make a
determination of whether transient
occupancy taxes may be due and owing,
the city, county, or city and county is not
required to issue a tax clearance
certificate as otherwise required by this
subdivision. The city, county, or city and
county shall, within 30 days of making
that determination, notify the purchaser,
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transferee, or other person or entity that
made the request that it will not issue a
tax clearance certificate due to the
insufficiency of the prior owner's records.
(c) If a city, county, or city and county does
not comply with subdivision (b), the
purchaser, transferee, or other person or
entity that obtains ownership of the
property shall not be liable for any
transient occupancy tax obligations
incurred prior to the purchase or transfer
of the property. (d) For a tax clearance
certificate issued under this section, all of
the following apply:(1) The certificate shall
state the amount of tax due and owing for
the subject property, if any.
(2) The certificate shall state the period of
time for which it is valid.

(3) The purchaser, transferee, or other
person or entity who obtains ownership of
the property may rely upon the tax
clearance certificate as conclusive
evidence of the tax liability associated with
the property as of the date specified on
the certificate. (e) Any purchaser,
transferee, or other person or entity

described in subdivision (a) who does not
obtain a tax clearance certificate under
this section, or who obtains a tax
clearance certificate that indicates that
tax is due and fails to withhold, for the
benefit of the city, county, or city and
county, sufficient funds in the escrow
account for the purchase of the property
to satisfy the transient occupancy tax
liability, shall be held liable for the amount
of tax due and owing on the property. (f)
This section may not be construed to
relieve a property owner of transient
occupancy tax obligations incurred when
that owner owned the property.

7283.51. Notwithstanding any other
provision of law, except in the case of
fraud or the failure of a property owner to
file a transient occupancy tax return, a
city, county, or city and county may
institute an action to collect unpaid
transient occupancy taxes within four
years of the date on which the transient
occupancy taxes were required to be paid.

TULARE COUNTY TRANSIENT OCCUPANCY ORDINANCE
SECTION 1-05-1345 through 1445

ARTICLE 11. TRANSIENT OCCUPANCY TAX

1-05-1345 TITLE:

This Article shall be known as the
Transient Occupancy Tax Law of the
County of Tulare.

1-05-1350 LEGISLATIVE AUTHORITY:

This Article is adopted pursuant to the
authority set forth in sections 7280-
7283.51 of the Revenue and Taxation
Code of the State of California.

(Amended by Ord. No. 3368, effective 10-
09-08)

1-05-1355 DEFINITIONS:

Except where the context otherwise
requires, the following definitions shall
govern the construction of this Article:

(@) "Person" means any individual,
firm, partnership, joint venture,
association,  social club, fraternal
organization, joint stock company,

corporation, estate, trust, business trust,
receiver, trustee, syndicate, or any other
group or combination acting as a unit.

(b) "Hotel" means any structure, or any
portion of any structure, which is occupied
or intended or designed for occupancy by
transients for dwelling, lodging or sleeping
purposes, and includes any hotel, inn,
tourist home or house, motel, studio hotel,
bachelor hotel, lodging house, rooming
house, apartment house, dormitory, public
or private club, or other similar structure
or portion thereof. "Hotel" also includes a
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mobile home, as defined in section 18008
of the Health and Safety Code of the State
of California, which is located outside a
mobile home park when the tenant is not
an employee of the owner or operator of
the mobile home. "Hotel" does not include
a hospital room, medical clinic,
convalescent home or home for the aged.
Also, "hotel" does not include a private
home, vacation cabin or similar facility
which is rented by a person who is not
regularly engaged in the business of
renting such facilities and does so only
occasionally and incidentally to his or her
own use thereof.

(c) “Occupancy” means the use or
possession, or the right to the use or
possession, of any room or rooms or
portion thereof, in any hotel for dwelling,
lodging or sleeping purposes.

(d) “Transient” means any person who
exercises occupancy or is entitled to
occupancy by reason of concession,
permit, right of access, license or other
agreement for a period of thirty (30)
consecutive calendar days or less. For the
purpose of counting consecutive days,
each day for which full rent is charged by
the operator shall be deemed a full day.

(e) "Rent" means the consideration
charged, whether or not received, for the
occupancy of space in a hotel valued in
money, whether to be received in money,
goods, labor or otherwise, including all
receipts, cash, credits and property and
services of any kind or nature, without any
deduction there from.

(f) "Operator" means the person who
is the proprietor of the hotel, whether in
the capacity of owner, lessee, sub lessee,
mortgagee in possession, licensee, or any
other capacity. If the operator performs his
or her functions through a managing
agent of any type or character other than
an employee, the managing agent shall
also be deemed an operator for the
purposes of this Article and shall have the

same duties and liabilities as his or her
principal. Compliance with the provisions
of this Article by either the principal or the
managing agent shall, however, be
considered to be compliance by both.

(8) "Tax Collector" means the Auditor-
Controller/Treasurer- Tax Collector of the
County of Tulare.

(Amended by Ord. No. 3368, effective 10-
09-08)

1-05-1360 AMOUNT OF TAX: PAYMENT BY
TRANSIENT:

For the privilege of occupancy in any
hotel, each transient is subject to and
shall pay a tax in the amount of ten
percent (10%) of the rent charged by the
operator. Said tax constitutes a debt owed
by the transient to the County, which is
extinguished only by payment to the
operator, who is mandated to deliver such
tax to the County as provided in this
Article. The transient shall pay the tax to
the operator of the hotel at the time the
rent is paid. If the rent is paid in
installments, a proportionate share of the
tax shall be paid with each installment.
The unpaid tax shall be due when the
transient ceases to occupy space in the
hotel.

(Amended by Ord. No. 3368, effective 10-
09-08)

1-05-1365 EXEMPTIONS:

No tax shall be imposed upon the
following persons and occupancies:

(@) Any person as to whom, or any
occupancy as to which, it is beyond the
power of the County to impose the tax
herein provided.

(b) Any officer or employee of a foreign
government who is exempt by reason of
express provision of federal law or intern
occupancy international treaty.

(c) Any occupancy, by one or more
occupants, for which the total rent paid by
the occupants is less than Two Dollars
($2.00) a day.
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(d) Any person in the performance of
official duties as an officer or employee of
a city, county, state or federal government.

No exemption shall be granted under
subsections (a) or (b) of this section
unless a claim of exemption on the form
prescribed by the Tax Collector is executed
by the transient under penalty of perjury
and filed with the operator at the time rent
is collected.

(Amended by Ord. No. 3368, effective 10-
09-08)

1-05-1370 REFUNDS: WAIVER:

If a person exercises occupancy or is
entitled to occupancy for a period longer
than thirty (30) consecutive days, thus
removing such person from the definition
of transient, then the operator shall refund
to such person immediately the total
amount of the tax previously collected by
the operator from such person during the
initial thirty (30) consecutive days of
occupancy under section 1-05-1375 of
this Article.

1-05-1375 DUTIES OF OPERATOR:

Each operator shall collect the tax
imposed by this Article to the same extent,
and at the same time, as the rent is
collected from every transient. Failure of
the operator to impose or collect the tax
shall not relieve the operator from the
obligation to remit to the Tax Collector the
tax due under this Article. The operator
shall provide to each transient a receipt
for payment of the tax and the amount of
tax shall be separately stated from the
amount of the rent charged. It shall be
unlawful for any person to advertise or
state in any manner, whether directly or
indirectly, that the tax or any part thereof
will be assumed or absorbed by the
operator, or that it will not be added to the
rent, or that, if added, any part will be
refunded, except in the manner provided
in this Article.

(Amended by Ord. No. 3368, effective 10-
09-08)

1-05-1380
OPERATORS:
Every person engaging or about to
engage in business as an operator of a
hotel in the unincorporated area of Tulare
County, shall register with the Tax
Collector on a form provided by him or her.
Persons engaged in such business must
so register not later than January 1, 1965,
or within thirty (30) days after
commencing business, whichever is later,
but such privilege of registration after the
date of imposition of such tax shall not
relieve any person from the obligation of
collection and remittance of tax on and
after the date of imposition thereof,
regardless of registration. Such
registration form shall set forth the name
under which such person transacts or
intends to transact business, the location
of his or her place or places of business
and such other information to facilitate
the collection of the tax as the Tax
Collector may require. The registration
form shall be signed by the owner if a
natural person, by a member or partner in
case of an association or partnership, and
by an executive officer or some person
specifically authorized by the corporation
to sign the registration form in the case of
a corporation. The Tax Collector shall,
within ten (10) days after receiving such
registration form, issue without charge a
certificate of authority to each registrant
to collect the tax from transients, together
with a duplicate thereof for each
additional place of business of such
registrant. Such certificates shall be non
assignable and nontransferable and shall
be surrendered immediately to the Tax
Collector upon the cessation of business
at the location named or upon sale or
transfer of the hotel. Each certificate shall
be prominently displayed in the hotel so
as to be seen and come to the notice

REGISTRATION OF




TULARE COUNTY GRAND JURY REPORT 2009-2010

readily of all occupants and persons
seeking occupancy. Said certificate shall
contain the following information:

(@) The name of the operator.

(b) The address of the hotel.

(¢) The date upon which the certificate
was issued.

(d) The following statement:

This Transient Occupancy Registration
Certificate signifies that the person named
on the face hereof has fulfilled the
requirements of the Transient Occupancy
Tax Law of the County of Tulare by
registering with the Tax Collector for the
purpose of collecting from transients the
Transient Occupancy Tax and remitting
said tax to the Tax Collector. This
certificate does not authorize any person
to conduct any unlawful business or to
conduct any lawful business in an
unlawful manner, nor to operate a hotel
without strictly complying with all locally
applicable laws, including but not limited
to those requiring a permit from any
board, commission, department or office
of this County. This certificate does not
constitute a permit.

(e) Such additional information as
may be required by the Tax Collector.
(Amended by Ord. No. 3368, effective 10-
09-08)

1-05-1385 REPORTING AND REMITTING:
Each operator shall, on or before the
last day of the calendar month following
the close of each calendar quarter, or at
the close of any shorter reporting period
which may be established by the Tax
Collector, file a return with the Tax
Collector, on forms provided by the Tax
Collector. The operator’s return shall be
complete when it is filed and it shall state
the total rents charged and received and
the amount of tax collected from transient
occupancies. At the time the return is
filed, the full amount of the tax collected

shall be remitted to the Tax Collector. The
Tax Collector may establish shorter
reporting periods for any operator if he or
she deems it necessary in order to ensure
collection of the tax and he or she may
require additional information in the
return. Returns and payments are due
immediately upon cessation of business
for any reason. All taxes collected by
operators pursuant to this Article shall be
held in trust for the account of the County
until payment thereof is made to the Tax
Collector.

(Amended by Ord. No. 3368, effective 10-
09-08)

1-05-1390 REMITTANCE BY MAIL:

If a remittance to cover a payment
required by this Article to be made to the
Tax Collector on or before a specified date
is sent through the United States mail,
properly addressed with postage prepaid,
it shall be deemed to have been received
by the Tax Collector on the date shown by
the post office cancellation mark stamped
upon the envelope containing the
remittance or on the date it was mailed if
proof satisfactory to the Tax Collector
establishes that the mailing occurred on
an earlier date. Nothing in this section
shall be construed as constituting
payment of any remittance required,
unless such remittance is actually
received by the Tax Collector.

1-05-1395 PENALTIES AND
ORIGINAL DELINQUENCY:

Any operator who fails to remit any tax
imposed by this Article within the time
required by section 1-05-1385 of this
Article shall pay a penalty of ten per cent
(10%) of the total amount of the tax in
addition to the amount of the tax.

1-05-1400 SAME: CONTINUED
DELINQUENCY:

Any operator who fails to remit any
delinquent remittance on or before the
last day of the second calendar month

INTEREST:
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following the close of each calendar
quarter shall pay a second delinquency
penalty of ten per cent (10%) of the
amount of the tax in addition to the
amount of the tax and the ten per cent
(10%) penalty first imposed.

1-05-1405 SAME: FRAUD:

If the Tax Collector determines that the
nonpayment of any remittance due under
this Article is due to fraud, a penalty of
twenty five per cent (25%) of the amount
of the tax shall be added thereto in
addition to the penalties stated in sections
1-05-1395 and 1-05-1400 of this Article.

1-05-1410 SAME: INTEREST:

In addition to the penalties imposed,
any operator who fails to remit any tax
imposed by this Article shall pay interest
at the rate of one-half of one per cent
(0.5%) per month or any fraction thereof
on the amount of the tax, exclusive of
penalties, from the date on which the
remittance first became delinquent until
paid.

(Amended by Ord. No. 3368, effective 10-
09-08)

1-05-1415 SAME: PENALTIES AND
INTEREST MERGE WITH TAX:

Every penalty imposed and such
interest as accrues under the provisions of
sections 1-05-1395 through 1-05-1410 of
this Article shall become a part of the tax
herein required to be paid.

1-05-1420 FAILURE TO COLLECT AND
REPORT TAX:

(@) If any operator shall fail or refuse
to collect or remit the tax or any portion
thereof required by this Article or to file,
within the time provided in this Article, any
report or return of said tax, the Tax
Collector shall proceed in such manner as
he or she may reasonably deem best to
obtain facts and information on which to
base his or her estimate of the tax due. As
soon as the Tax Collector secures such

facts and information as he or she is able
to obtain upon which to base the
assessment of any tax imposed by this
Article, he or she shall proceed to
determine and assess against such
operator the tax, interest and penalties
provided for by this Article. When such
determination has been made, the Tax
Collector shall give a notice of the amount
so assessed by serving it personally or by
depositing it in the United States mail,
postage prepaid, addressed to the
operator so assessed at his or her last
known address.

(b) Such operator may, within ten (10)
days after the serving or mailing of such
notice, make application in writing to the
Tax Collector for a hearing on the amount
assessed. If application by the operator for
a hearing is not made within said ten (10)
day period, the tax, interest and penalties
determined by the Tax Collector shall
become final and conclusive and
immediately due and payable. If such
application is made, the Tax Collector shall
give not less than five (5) days’ written
notice to the operator, in the manner
prescribed above, to show cause at a time
and place fixed in said notice why said
amount specified therein should not be
fixed for such tax, interest and penalties.

(c) At such hearing, the operator may
appear and offer evidence why such
specified tax, interest and penalties
should not be so fixed.

(d) After such hearing the Tax
Collector shall determine the proper tax to
be remitted and shall thereafter give
written notice to the operator in the
manner prescribed above of such
determination and the amount of such
tax, interest and penalties. The amount
determined to be due shall be payable
fifteen (15) days after the serving or
mailing of such notice unless an appeal is
taken as provided in section 1-05-1435 of
this Article.
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(Amended by Ord. No. 3368, effective 10-
09-08)

1-05-1425 DEFICIENCY DETERMINATIONS:

(a) If the Tax Collector is not satisfied
with a return filed by an operator or the
amount of the operator's alleged tax
liability, the Tax Collector shall proceed in
such manner as he or she may deem best
to obtain facts and information on which
to base his or her estimate of the tax due.
As soon as the Tax Collector shall procure
such facts and information as he or she is
able to obtain upon which to base the
assessment of any tax imposed by this
Article, the Tax Collector shall proceed to
determine and assess against such
operator the tax, interest and penalties
provided for by this Article. In any case
where determination is made, the Tax
Collector shall give a notice of the amount
so assessed by serving it personally or by
depositing it in the United States mail,
postage prepaid, addressed to the
operator at his or her last known address.

(b) The operator may, within ten (10)
days after service or mailing of such
notice, apply in writing to the Tax Collector
for a hearing on the amount assessed. If
an application by the operator for a
hearing is not received within the time
prescribed, the tax, interest and penalties,
if any, determined by the Tax Collector
shall become final and conclusive and
immediately due and payable. If such
application is timely made, the Tax
Collector shall give not less than five (5)
days of written notice in the manner
prescribed herein to the operator to show
cause, at a time and place fixed in such
notice, why the assessed amount should
not be fixed for such tax, interest and
penalties.

(c) At such hearing, the operator may
appear and offer evidence why the
assessed amount, including interest and
penalties, should not be so fixed.

(d) After such hearing the Tax
Collector shall determine the proper tax to
be remitted and shall thereafter give
written notice to the operator in the
manner prescribed herein of such
determination and the amount of such
tax, interest and penalties. The Tax
Collector's  determination  shall be
presumed to be correct. In connection
with all appeals, the operator has the
burden of proving that the Tax Collector’s
determination is incorrect, and the burden
of producing sufficient evidence to
establish the correct tax liability. The
amount determined to be due shall be
payable after fifteen (15) days unless an
appeal is taken as provided in Section 1-
05-1435.

(Amended by Ord. No. 3368, effective 10-
09-08)

1-05-1430 REFUNDS:

Whenever the amount of any tax,
penalty, or interest has been paid more
than once or has been erroneously or
illegally collected or received by the Tax
Collector under this Article, it may be
refunded, provided a verified claim in
writing therefor, stating the specific
ground upon which the claim is founded,
is filed with the Tax Collector within three
(3) years from the date of payment. The
claim shall be made on forms provided by
the Tax Collector. If the claim is approved
by the Tax Collector the excess amount
collected or paid may be refunded or may
be credited on any amounts then due and
payable from the person from whom it was
collected or by whom paid and the
balance may be refunded to such person,
or his or her administrators or executors.

(Amended by Ord. No. 3368, effective
10-09-08)

1-05-1435 APPEALS:
Any operator aggrieved by any decision

of the Tax Collector may appeal to the
Board of Supervisors by filing a notice of
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appeal with the Clerk of the Board of
Supervisors within fifteen (15) days after
the serving or mailing of the notice of the
decision. The Board of Supervisors shall
fix a time and place for hearing such
appeal and the Clerk of the Board of
Supervisors shall give notice in writing to
such operator at his or her last known
address. The decision of the Board of
Supervisors shall be final and conclusive
and shall be served upon the appellant by
serving it personally or by depositing it in
the United States mail, postage prepaid,
addressed to the operator at his or her
last known address. Any amount found to
be due shall be immediately due and
payable upon the service of said notice.
(Amended by Ord. No. 3368, effective 10-
09-08)

1-05-1440 RECORDS:

(@) It shall be the duty of every
operator liable for the collection and
remittance to the county of any
taximposed by this Article to keep and
preserve, for a period of five (5) years, all
records that may be necessary to
determine the amount of such tax as he or
she may have been liable for collecting
and remitting to the County under this
Article. At a minimum, the records deemed
necessary for this determination shall be:
(1) A general ledger indicating all
revenue collected by the operator;

(2) A chronological revenue journal
listing the tax and room revenues
separately, or other means acceptable to
the Tax Collector summarizing the
operator’'s monthly and quarterly revenue;
(3) Room registrations, which shall
include the name, address, telephone
number and the automobile license plate
number of the transient;

(4) A calendar or journal listing all
advance registrations and the date on
which the advance registration was
entered on the listing;

(5) Copies of any forms used to claim
exemption from the tax; and

(6) Consecutively numbered payment
receipts showing the amount paid for
occupancy and which list the room rate
separately from the amount of tax paid.
Such receipts must, with reasonable
effort, be identifiable using the revenue
journal of subdivision (a)(2).

(b) At all reasonable times, the
records required by this section shall be
available for inspection by the Tax
Collector or authorized deputies.
Performance of an audit does not waive
the County’s right to any taxor the five (5)
year requirement of preserving records.

(c) When an operator neglects,
refuses or fails to produce for inspection
any record required by this section, the
Tax Collector may obtain a subpoena for
such record(s) from the chairperson of the
Board of Supervisors who may issue a
subpoena and undertake the actions the
chairperson is authorized to undertake
pursuant to Article 9, of Chapter 1 of Part
2 of Division 2 of Title 3 of the
Government Code (commencing with
Government Code section 25170).
Pursuant to Government Code section
25170, the subpoena shall command the
operator to appear before the Board of
Supervisors, at a time and place therein
specified, to be examined as a witness.
The subpoena may require the operator to
produce all books, papers, and documents
in his or her possession or under his or
her control, required under this section.

(d) In the event that any records
required by this section are unavailable,
the Tax Collector shall proceed in such
manner as he or she may reasonably
deem best to obtain facts and information
on which to base his or her estimate of the
tax due under this Article.

(Amended by Ord. No. 3368, effective 10-
09-08)
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1-05-1445 CERTIFICATE OF DELINQUENCY
AND TRANSIENT OCCUPANCY TAX LIEN:

(@) The TaxCollector is authorized to
record a Certificate of Delinquency and
Transient Occupancy Tax Lien in the
official records of the County Recorder
against any operator who fails to remit
taxes, penalties, or interest due under this
Article within the time herein required. The
Certificate of Delinquency and Transient
Occupancy Tax Lien may be recorded by
the Tax Collector after:

(1) The tenth (10th) day following service
or mailing of the notice required by
subdivision (a) of either section 1-05-
1420 or section 1-05-1425, if the
operator does not timely file a hearing
application as permitted under subdivision
(b) of either section 1-05-1420 or section
1-05-1425, whichever is applicable.

(2) The fifteenth (15th) day after the Tax
Collector’s determination of the amount of
tax to be remitted pursuant to subdivision
(d) of either section 1-05-1420 or section
1-05-1425, unless the operator files a
timely appeal pursuant to section 1-05-
1435.

(3) If the operator files a timely appeal
pursuant to section 1-05-1435, the
fifteenth (15th) day after service of the
Board of Supervisor’s findings pursuant to
section 1-05-1435.

The Certificate of Delinquency and
Transient Occupancy Tax Lien may be
recorded within three (3) years after the
tax becomes due. The Certificate of
Delinquency and Transient Occupancy Tax
Lien shall be dated and specify the
amount of tax and penalties due as of that
date, the name and last known address of
the operator liable for the same, and a
statement that the Tax Collector has
complied with all provisions of this Article
with respect to the computation and levy
of the tax owed by the operator. From the
time of recordation of the Certificate of
Delinquency and Transient Occupancy Tax

Lien, the amount required to be paid,
together with penalties and continually
accruing interest, shall constitute a lien
upon all real property within Tulare County
owned by the operator or thereafter
acquired prior to expiration of the lien.
Except as otherwise provided in this
Article, the lien shall have the force, effect,
and priority of a judgment lien and shall
continue for ten (10) years from the filing
of the Certificate of Delinquency and
Transient Occupancy Tax Lien, unless
sooner released or otherwise discharged.
Within ten (10) years of the date of the
recording of the Certificate of Delinquency
and Transient Occupancy Tax Lien (or
within ten (10) years of the date the last
extension of the lien), the Tax Collector
may extend the lien by recording either a
new or the original certificate in the official
records of the County Recorder, and from
the time of such recording, the original
lien shall be extended for an additional
ten (10) years unless sooner released or
otherwise discharged. The lien shall not be
released or discharged until the
delinquent taxes, penalties for
delinquency, and costs of collection are
fully paid.

(b) At any time within three (3) years
after the recordation of a Certificate of
Delinquency and Transient Occupancy Tax
Lien under subsection (a) above, the Tax
Collector may issue a warrant directed to
the Sheriff for the enforcement of the lien
and the collection of any tax and penalties
required to be paid to the County under
this Article. The warrant shall have the
same effect as a writ of execution, and be
executed in the same manner and with
the same effect as a levy and sale
pursuant to a writ of execution. The Tax
Collector may pay or advance to the
Sheriff such fees, commission, and
expenses for services as are provided by
law for similar services pursuant to a writ
of execution.
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(c) In lieu of issuing a warrant under
subdivision (b), at any time within the
three vyears after a Certificate of
Delinquency and Transient Occupancy Tax
Lien is recorded, the Tax Collector may
collect the delinquent amount by seizing,
or causing to be seized, any property, real
or personal, of the operator and sell any
non-cash or non-negotiable property, or a
sufficient part of it, at public auction to
pay the amount of tax due, together with
any penalties, interest, and any costs
incurred on account of the seizure and
sale. Any seizure made to collect taxes
due shall only be of property of the
operator not exempt from execution under
the provisions of the Code of Civil
Procedure.

(Amended by Ord. No. 3368, effective 10-
09-08)

1-05-1450 VIOLATIONS:

(@) Any operator violating any of the
provisions of this Article shall be guilty of a
misdemeanor and shall be punishable
therefor as provided by section 125 of this
Ordinance Code.

(b) Any operator or other person who
fails or refuses to register as required in
this Article, or to file any return required to
be filed, or who fails or refuses to file a
supplemental return or furnish any other
data required by the Tax Collector, or who
files a false or fraudulent return or claim
under this Article, is guilty of a
misdemeanor and shall be punishable
therefor as provided by section 125 of this
Ordinance Code.

(c) Any person required to make,
render, sign or verify any report, return or
claim who makes any false or fraudulent
report, return or claim with intent to defeat
or evade the determination of any amount
due required by this Article to be made, is
guilty of a misdemeanor and shall be
punishable therefor as provided by section
125 of this Ordinance Code.

In addition, the Tax Collector may
pursue on behalf of the County, any civil or
administrative remedy otherwise available
for failure to comply with the requirements
of this Article. If the County prevails, the
County shall be entitled to recover any
costs, including attorneys’ fees, personnel
costs or other expenses incurred because
of failure to comply with the requirements
of this Article. Failure to pay such costs
upon demand shall be grounds for
revocation of an operator’'s certificate of
registration issued under section 1-05-
1380.

(Amended by Ord. No. 3368, effective 10-
09-08)




