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History of the Grand Jury

Before American Development

Some historians believe that the earliest versions of the grand jury existed in Athens, where the Greeks
used citizen groups to develop accusations. Others find traces of the concept in all the Teutonic peoples,
including early Anglo-Saxons. For example, the concept was employed in the early Scandinavian
countries. Evidence also exists that the early French developed the "King's Audit" involving citizens who
were sworn and required to provide fiscal information related to the operation of the kingdom.
However, most commentators believe that the grand jury arose as an institution in England. In the first
millennium, English individuals prosecuted criminals, with the king personally involved in the system.
Under the Doom Law of Anglo-Saxon King Aethelred (980-1016), a dozen landowners were appointed to
investigate alleged crimes. In 1166, King Henry |l established a system of local informers (twelve men
from every one hundred) to identify those who were "suspected of" various crimes. If the suspects
survived their "trials by ordeal,” they paid fines to the King. However, the "informers" were fined if they
failed to indict any suspect, or even enough suspects. After 1188, they became tax collectors as well,
and after the reign of Henry lll, they were charged with looking into the condition and maintenance of
public works.

The Magna Carta, signed by King John in 1215, did not mention the grand jury specifically, but did
establish various procedures to ensure fairness in the dispensation of justice. Thereafter, until the mid-
1300's, the 12-men juries served both to present indictments and also to rule on the validity of charges.
During Edward lll's reign, from 1312-1377, the 12 individuals were replaced by 24 knights, called "le
grande inquest,” and the 12 became a "petit jury" responsible only for declaring innocent or guilty
verdicts.

Ultimately, in the 1600's, the English grand jury developed as a process to determine whether there was
probable cause to believe that an accused individual was guilty of a crime. Grand juries reached their
English pinnacle of citizen protectors in 1681, when they refused to indict enemies of King Charles Il for
alleged crimes. (Ironically, English laws establishing grand juries were repealed in 1933.)

Early American Development

The use of juries in earliest colonial history was limited. In the New Haven colony, for example, religious
beliefs resulted in the residents eliminating trial by jury because there was no reference to juries in the
laws of Moses. However, procedures similar to grand juries were used to hear criminal charges of
larceny (Boston, 1644), holding a disorderly meeting (Plymouth, 1651), and witchcraft (Pennsylvania,
1683.) In the early 1600's, colonial representatives of the English monarchs made laws and prosecuted
violators. The first grand juries recommended civil charges against those crown agents, thus establishing
themselves as representatives of the governed, similar to grand juries today. The first grand juries also
looked into government misconduct or neglect. For example, the first colonial grand jury, established in
Massachusetts in 1635, "presented" town officials for neglecting to repair stocks, as well as considering
cases of murder, robbery and spousal abuse.

Other early grand juries performed a variety of administrative functions, including audits of county
funds (New Jersey), inspections of public buildings (Carolinas), and review of taxes and public works
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(Virginia.) Virginia grand juries also investigated whether each family planted two acres of corn per
person.

In the Colonies, grand juries were considering criminal accusations and investigating government
officials and activities, but with a populist view. Grand jurors included popular leaders such as Paul
Revere and John Hancock's brother. These grand juries played a critical role in the pre-Revolutionary
period: for example, three grand juries refused to indict John Peter Zenger, whose newspaper criticized
the royal governor's actions in New York (he ultimately was prosecuted by the provincial attorney,
defended by Alexander Hamilton, and acquitted.) Grand juries also denounced arbitrary royal intrusions
on citizens' rights, refused to indict the leaders against the Stamp Act of 1765, and refused to bring libel
charges against the editors of the Boston Gazette in 1766.

After the Revolutionary War ended, the new federal constitution did not include a grand jury. Early
American leaders such as John Hancock and James Madison objected. Thereafter, the grand jury was
included in the Bill of Rights, as part of the Fifth Amendment, which states, "No person shall be held to
answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand
Jury, except in cases arising in the land or naval forces, or in the militia when in actual service in time of
war or public danger..."

From then, until today, the federal grand jury remains an integral part of the justice system, used by
federal prosecutors for a variety of potential crimes. In 1801, a federal grand jury indicted Colonel Aaron
Burr for treason. Most recently, federal grand juries considered allegations related to the Oklahoma City
and New York Trade Center bombings, President Clinton's conduct both before and during his term of
office, and the recent claims of wrong-doing by former California Insurance Commissioner Chuck
Quackenbush and some associates.

Adaptation by the States

As the various states were admitted to the Union and adopted their legal and operating procedures,
almost every one initially included some reliance on grand juries for either (or both) review of criminal
indictments or inquiries into government activities. Some states' grand juries were very active in
administrative affairs, even including recommending new laws. Others carried out investigations of
government officials; one Tennessee grand jury indicted the entire state court of appeals and another
opposed a judge's reappointment on the grounds of "mental imbecility.”

Throughout this state-by-state development, the underlying concept remained the same: ordinary
citizens, neighbors, and others on grand juries were a necessary part of government to ensure that
public prosecutors were not swayed by personal or political prejudices, and that government officials
efficiently and effectively performed their jobs.

Since the mid-1800's, grand juries have been criticized as ineffective or out-of-date by a number of
reformers because they were slow, lacked expertise, and on other grounds. Others criticized the "star
chamber" atmosphere of secret hearings without customary due process rights. However, these
complaints were offset by effective grand jury investigations, including those of the Boss Tweed ring in
New York City (1871) and racketeering charges brought by a grand jury assisted by Thomas Dewey in the
1930's. Since the nineteenth century, various minor and major changes have been made in grand jury
selection, procedures, and qualifications, often resulting in fairer and more efficient jury operations.
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Today, all states except Connecticut and Pennsylvania, and the District of Columbia, may use grand
juries to indict and begin criminal trials. Twenty-three states and the District of Columbia require that
grand jury indictments be used for certain-more serious-crimes. California and twenty-four other states

make use of grand jury indictments optional. All states and the District of Columbia use grand juries for
investigative purposes.
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