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MERCED COUNTY 

GRAND JURY 
 

PO Box 2034 
Merced, California 95344 

http://www.co.merced.ca.us/grandjury 

 
 
 
 
 
 
 
 

June 30, 2007 
 
 
 

 
The Honorable Brian McCabe 
Presiding Judge 
Merced County Superior Court 
 
 
Dear Judge McCabe: 
 
As per section 933 of the California Penal Code, I proudly submit the hard work of the 
2006-2007 Merced County Grand Jurors, to you and the citizens of Merced County. 
 
Our Grand Jury inspected Merced County Juvenile Hall, both Merced County Jails, as 
well as following up on a couple of complaints from last year. In addition, the Grand 
Jury visited Castle Airport and reviewed the operations of the Merced county Public 
Works road department. 
 
All correspondence recorded was discussed before the full body and appropriate action 
taken. 
 
We had a great and cohesive group of citizens who took their jobs seriously and didn’t 
leave a stone unturned.  
 
We are proud of our work on behalf of the citizens of Merced County and we are 
grateful to have served on the 2006-2007 Merced County Grand Jury. 
 
Respectfully, 
 

 
 
Adrian (Van) Vanderzyde, Foreperson 
Merced County Grand Jury 
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Merced County Grand Jury 
 

P. O. Box 2034 

Merced, California, 95344-2034 

 
 
 
 
 
 
 
 
 
 
 
 
 

The content of these reports have been approved, and accepted by a quorum of 
the 2006-2007 Merced County Grand Jury. 

 
 
 
 
 
 
 
 
 
 
 
 
 

Adrian (Van) Vanderzyde, Foreman 

2006-2007 Merced County Grand Jury 
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2006-2007 Grand Jury 
 

Foreman: Van Vanderzyde 
 

Deputy Foreman: Gary Keller 
 

Secretary: Jane Fournier 
 
Committee: Law, Justice & Public Safety/Special Districts 
 
Chair:  Gary Keller 
Members:  Jane Fournier 

 Fabio Garcia* 
Joe Pimentel 
Tom Lawson* 

 
Committee: County Administration/County Services 
 
Chair:  Carol Langley 
Members: Melinda Martinez * 

           Karen Arden-Waller 
Al Mueller 

  Glenn Anderson 
 
Committee: Audit & Finance/Cities and Joint Powers 
 
Chair:  Lori Henenfent 
Members: David Milam 

Veronica Gonzales* 
Thomas Grimaldi 

 
Committee: Health, Education & Welfare 
 
Chair:  Donna Clary 
Members: Renee Bunnell * 

Freda Chounet 
Ralph Biederman 
Suzzette Norris 

  Jeanie Knight 
 

* Unable to serve a full term. 
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Report No. 1: Castle Airport Development Center 

 
Introduction: 

 

On January 12 and 26, a committee of the Grand Jury conducted a review of the Castle 
Airport Development Center, with the intent to ascertain the progress made thus far 
toward the ultimate goal of having the center become a viable, financially stable 
enterprise for the county. The committee met at the Center with Mr. John Fowler, 
Director, Merced County Department of Commerce, and Aviation & Economic 
Development. The committee also met with Mr. M. Stephen Jones, Merced County 
Auditor-Controller. 

Findings: 
 

Mr. Fowler presented the committee with an extensive overview of the actions taken at 
Castle since the Air Force departed in 1995. His presentation included a discussion of 
the infrastructure conditions, availability of buildings and facilities for lease or sale, 
current status of the aviation portion of the center and future plans and proposals. 
 
Initially, Castle was taken over by an entity designated as a Joint Powers Authority 
(JPA), which consisted of representatives from Merced County and the cities of Atwater 
and Merced. Among the obstacles encountered was the base's status as a superfund 
site, which it remains today; buildings were not in compliance with local codes, high 
maintenance costs, and others. Following the Air Force's departure several tenants 
were soon found, but they were given extremely favorable lease rates with the provisos 
that they were to bring their facilities up to code. Hence, these leases were not 
financially rewarding. Additionally, some of the facilities were misused and damaged. 
The JPA was ultimately unable to properly develop Castle efficiently, and in 2000 
Merced County took over as the lead agency to develop Castle for civilian use.  
 
Of the approximately 188 facilities there, 58 have had to be demolished and another 57 
are due to be. Some examples of problems with the buildings include such items as 
roofs failing, warped floors, asbestos contamination, bird and rodent infestations, etc. 
The largest hangar is unusable due to floor damages and being overrun with pigeons. 
In addition, the Trichlorethylene (TCE) cleanup completion date is estimated to be 
2044. Costs for this are, and will continue to be, borne by the Air Force. Over $200 
million has thus far been spent on this effort. 
 
The Center has been divided into two pieces of property - an airport portion and a 
facilities portion. The airport has received funds from the FAA and has been upgraded 
to conditional FAA Part 139 designation. The upgrade was done at a cost of 
approximately $17 million. This designation means that it can now be used for 
commercial air traffic, but will only receive its final designation if, and when, commercial 
air usage begins. Under FAA rules, Merced County must continue to operate it as an 
airport, and all facilities in the airport portion can only be utilized for airport related 
purposes. In addition to currently used facilities of the airport, such as the former fighter 
area which hosts a charter operator and the portions being used by two flight schools, 
there are approximately 50 thousand square feet on which cargo or passenger facilities 
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can be built. The county continues to aggressively seek a major airline or air cargo firm 
as tenant(s) for the center. 
 
After several years of effort, a property management firm has been selected to manage 
the center property. While negotiations with the firm are not yet finalized, a Master 
Development Agreement is expected to be in place early in 2007. This will result in a 
constant payment to Merced County of an agreed upon amount, while the property 
management firm will receive all lease revenues. Overall, these terms should result in a 
positive cash flow for Merced County. 
 
Some parcels of the facilities portion of the center have been conveyed to other entities, 
including the University of California/Merced, Bloss Hospital District and the Castle Air 
Museum. Recently, a parcel of the property was leased, with option to purchase, to a 
lumberyard firm. Both this firm and the air Museum are within Atwater city limits, so 
sales tax revenue from their operations goes to the city of Atwater. Those properties, 
which are currently leased, will be subject to renegotiated lease terms when the new 
management agreement is finalized. Authorities assume that some of the current 
tenants will probably depart because they will be unwilling or unable to pay market 
rates for the leases. However, it is also assumed that the center will be able to attract 
other tenants, particularly those whose business relates to airport activities. 
 

Recommendations 
 
None  
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Report No. 2: Merced County Road Department 
 
 

Introduction: 
 
The Grand Jury conducted a routine investigation into the poor condition 
of Merced County’s road system.  
 
County Officials Interviewed: 
 
Paul A Fillebrown, Director 
Merced County Public Works Department 
715 Martin Luther King Way, Merced 
 
M. Stephen Jones, Auditor-Controller 
Merced County Auditor-Controller’s Office 
2222 M. Street, Merced 
 
John Pedrozo, Supervisor, District One 
2222 M Street, Merced 
 
Grand Jury Committee members: 
 
Thomas Lawson 
Ralph Biederman 
Adrian (Van) Vanderzyde 
Al Mueller 
 

Mission Statement 

 
One of the main government functions of the county relates to the 
preventative maintenance and rehabilitation of public roads. The Board of 
Supervisors have the authority to cause those highways which are 
necessary for public convenience to be established, constructed and 
maintained by the Road Division of the Department of Public Works in a 
manner provided in Chapter 2 of the Streets and Highways Code. 
 
 
On January 16, 2007 at 9:00 AM the committee met with Mr. Fillebrown.  
He was aware of the reason for the meeting and he was very cooperative 
and helpful in the investigation. Mr. Fillebrown provided the committee 
with copies of last year’s budget, the current budget and employee salary 
ranges as well as other miscellaneous documents requested. 
 
Mr. Fillebrown was very much aware of the needed road repairs and in 
some cases replacement of the roadway.  He stated that a significant 
percentage of the county roads are in need of repair and a list of projects 



 10

that need to be funded in order to prevent further deterioration of the 
county road system. Mr. Fillebrown also stated that good preventive 
maintenance is the key to maintaining the roads and that the lack of 
preventative maintenance will result in much higher cost in the future. 
 
According to Mr. Fillebrown, the total needed funds to repair/replace the 
damaged roads in Merced County is $99,000,000 right now and growing 
each year.  He said he is limited to a budget of approximately $6,000,000 
per year to perform the needed work, an impossible task at current 
funding levels. 
 

In addition, the San Joaquin Valley Air Pollution Control District 
(SJVAPCD) has mandated that all Merced County roads have a four-foot 
paved shoulder on each side plus an additional four feet of non-paved 
shoulder, for a total of eight feet of shoulder on each side of the 
roadways. The purpose of this mandate is to control dust caused by 
vehicular traffic and this mandate is to be completed by 2010. Even 
though the penalty for non-compliance is not known, Mr. Fillebrown stated 
that the mandate is impossible for Merced County to meet.  The mandate 
demands the shoulder construction but it does not take into consideration 
the time and money required to secure the needed right-of-ways.  The 
current County right-of-ways are forty feet and the new mandated right-of-
ways require sixty feet. Mr. Fillebrown stated that as of this time no action 
has been taken or is planned to begin the mandated shoulder work due to 
a lack of money.  There has also been no contact with the SJVAPCD in 
an attempt to develop a working plan to resolve the shoulder 
reconstruction in Merced County. 

 
Funding for general roadway repair and replacement come from a shared 
budget with the Merced County Transit System, a state mandated 
program. Mr. Fillebrown and other Merced County community 
representatives sit on the Transit System Board of Directors and the 
budget is a shared fifty/fifty split between the road department and the 
Transit System. The Transit System continues to be a low utilization 
system, but is a mandated by the State of California. 
 

Findings: 
 
The State of California distributes gasoline taxes to the counties based on 
the number of vehicles registered in each county and the number of miles 
of roads in each county.   
 
Conditional use permits for aggregate haulers require the haulers to pay a 
per load truckload fee. 
 
There is a one-time California Infrastructure Bond allocation of 
$11,000,000 coming to Merced County this year.  
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Merced County Board of Supervisors allocated $500,000 general fund 
dollars for road repair. 
 
Costs to repair the roadways have gone up dramatically while the funding 
to do the repairs has decreased.  This presents an important challenge to 
our government leaders. 
 
To repair a roadway is approximately $5.00 per square foot. 
 
To resurface a roadway: (chip & seal) $36,000 per mile, (Asphalt) 
$120,000 per mile. 
 
Replace the roadway is (depending on how much reconstruction of the 
road base is needed) $375,000 to $500,000 per mile. 

 
Skin patch overlay is approximately $20,000 per mile. 

 
Most of the work is contracted out due to the lack of county personnel and 
equipment. Twenty-five years ago Merced County had approximately one 
hundred road workers.  Today they have approximately thirty. There used 
to be seven corporation yards scattered about the county and now there 
are only three. 
 
Mr. Fillebrown appears to be frustrated with the lack of funds and has no 
short-term or long-term plans on how to improve funding that is needed at 
the present time as well as for future needs. 
 
Mr. Stephen Jones, County Auditor confirmed that the situation in Merced 
County is not good as far as funding for road repair is concerned. He 
could not provide any solutions even though he wanted to do so.  He also 
stated that he was not aware of the SJVAPCD mandate until we brought it 
to his attention.  He said it would be completely impossible to meet this 
mandate with current funding. 
 
Supervisor John Pedrozo, Chairman of the Board of Supervisors was 
contacted and he stated that the Board of Supervisors had not discussed 
the roadway conditions very much in the recent past. He said that the 
Board has recently recognized the need to address the problems with the 
roads and their condition.  He further stated that the Board is making 
plans to become actively involved.  He said he has no answers at this 
time but will be holding discussions soon.   
 
When asked what time frame he had in mind he said in the next few 
weeks. He said he would have some answers for the Grand Jury when he 
responds to this investigation. 
 

Recommendations: 
  
1. Public Works Department should develop a clear plan how to bring 

roadways up to safe conditions. 
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2. Board of Supervisors should develop plans to increase the funding for 
the road system. 

 
3. County officials should lobby elected representatives and officials at 

state and federal level for funding assistance. 
4. County Administration should develop plans to increase public 

awareness of the need for road repairs and plans to meet such needs.  
 

 

DATE: May 8, 2007   
 
TO:  Presiding Judge John Kirahara 

 
FROM:    Paul A. Fillebrown, Director of Public Works 
 
SUBJECT:   Comments/Responses to the 2006-2007 Grand Jury Report 
 
This letter is in response to the Merced Grand Jury Review Report Number 2. 
 
Road funding is a complex issue, with the primary revenue source being the State of 
California.  There are structural problems with the current state gasoline tax and with 
the way it is distributed to cities and counties.  First, the gasoline tax, which provides 
the majority of road maintenance dollars, is not a percentage tax.  It is a fixed number 
of cents per gallon.  There is no real growth in this amount since the ever-improving 
fuel economy of new cars effectively cancels out the increasing number of cars and 
miles driven.  Secondly, and more importantly, the bulk of the gasoline tax revenues 
are distributed based on a formula, which gives little consideration to the number of 
miles, needed to be maintained.  The formula (which has been in place for about 60 
years) distributes the majority of the funds based on the number of registered 
vehicles.  This formula results in urbanized counties with high population receiving the 
bulk of the gas tax revenues.  Since the counties with the higher populations also 
have the majority of representation in the state legislature, the few attempts over the 
years to change the formula have never met with any success. 
 
The other major source of funding for road maintenance is TDA (Transportation 
Development Act) funds, which are sales tax dollars allocated to cities and counties 
for transit.  In counties under 500,000 populations, these funds may also be used for 
road maintenance, but only after all unmet transit needs are met.  As the county 
population has grown, and in order to maintain consistent service levels and address 
new unmet needs, the cost of providing the transit service has increased. 
 
With regard to the specific finding, I would offer the following: 
 
1. Public Works does have a plan on how to bring roadways up to safe condition.  

We have a very comprehensive and up-to-date pavement management 
system; complete with current road condition information.  This system 
prepares a plan each year for addressing road maintenance and rehabilitation 
needs.  We have a plan and we know what work needs to be done.  However, 
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we can’t create new funding without one of two things; support from the 
registered voters of Merced County and/or support from the state legislature.  
Existing funding sources are inadequate and have not kept pace with the cost 
of road maintenance.  We estimate that just to keep the road system from 
deteriorating further, it would take an additional $4-6 million annually; this does 
not include the cost of reconstructing those roads, which have fallen into 
disrepair.  The current backlog is estimated at nearly $100 million.  The County 
General Fund simply does not have the resources to provide that level of 
additional funding, year after year. 

 
2. The Board of Supervisors has worked diligently with the Merced County 

Association of Governments (MCAG) to develop new sources of funding.  Over 
the past six years, the Board of Supervisors has strongly supported three 
attempts to raise revenues for road maintenance and construction through 
MCAG, in cooperation with the six cities in the county. 

 
All three attempts to pass a sales tax measure for transportation would have 
provided significant revenues to the County specifically for road maintenance.  
The last effort was as recent as November 2006. 

 
Other efforts by the Board to increase road funding have included adoption of 
the Regional Transportation Improvement Fee (RTIF).  This fee insures that 
development throughout all jurisdictions within the county; pay their fair share 
of the cost of regional improvements, without relying on support from the 
County’s road fund. 

 
The Road Division of Public Works will be making recommendations to the 
Board of Supervisors regarding possible means for increasing funding for 
County Road Maintenance. 

 
3. With the recent failure of Measure G, Merced County will definitely be turning 

to State and Federal sources for possible funding assistance. 
 
4. I believe that there is already a great deal of public awareness in Merced 

County of the need for Road repairs.  As plans are developed to obtain new 
sources of funding, the efforts will be made to insure that the public is made 
aware. 
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Report No. 3: Merced County Planning Department 
Follow-up Review 

 
Introduction: 

The 2005-2006 Merced County Grand Jury identified several problems in the operation 
of the Merced County Planning Department. The current Grand Jury undertook to 
determine what actions had been taken to correct those deficiencies and how effective 
they have been. Among the problems noted last year were poor customer service and 
significant errors in the Department's database of property in Merced County. 

Findings: 
 

• The Department has employed a new Director since last year. 
• Department personnel are now required to receive Customer Service training. 
• A strong effort to correct the Department's database is ongoing and personnel 

make every effort to ensure its accuracy when dealing with customers. 
 
To determine the effectiveness of the above actions, Grand Jury members observed 
customer/department personnel interactions and interviewed several customers as they 
were leaving.  
 
Customers were asked if they had been greeted in a timely and cordial manner, and if 
their questions had been addressed in a straightforward and efficient manner. There 
was universal agreement that initial contact with department personnel was timely, 
professional and appropriately cordial. All those who were interviewed agreed that their 
questions had been answered directly and apparently correctly, even though it may not 
always been to their liking. 
 
The customer service area is pleasantly appointed and well arranged to provide 
reasonable privacy between different customers while meeting with department 
representatives.   

Recommendations: 

None. 
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Report No. 4: Merced County Downtown Jail 

Mandated Inspection  

Introduction: 

On March 21, 2007, members of the Grand Jury inspected the jail at 700 West 22nd 
Street, Merced.  

Method of Investigation: 

The Grand Jury members met with Correctional Officer Baker, the acting shift 
supervisor, who provided an overview of the jail operations and gave the Grand Jury 
members a tour of the facility.  

Findings:  

On the date of the review of the facility, there were 157 inmates in custody, 23 below its 
maximum capacity of 180.  The Grand Jury members were shown the operations 
center, which controls all of the doors, gates and entryways.  The operations center 
also monitors all of the closed circuit cameras of the entire facility.  Grand Jury 
members were also shown the booking process, which included the operation of the 
Live Scan computerized fingerprinting and how this system is tied into both the State 
and Federal database systems.  The Merced County Sheriff’s Department now 
contracts with the California Forensic Medical Group for all medical services at the main 
jail.  The medical department was inspected and the medical staff was interviewed.  
The medical staff provides 24-hour coverage for the jail. Mental health providers make 
weekly scheduled visits and are available on an on-call basis.  The current medical and 
mental health services provided at the facility are a major improvement from the 
previous inspections conducted by the Grand Jury.   The kitchen and meal service was 
also inspected.  The jail serves two hot meals and one cold meal per day.  The meals 
served were well balanced and appeared to be more than adequate.  All of the cells 
were inspected, including the safety cells and administrative segregation cells which 
are used for inmates that have medical issues, are violent or suicidal.   

The use of video taping in the booking area and cells on a 24 hour basis is not being 
done.  Those areas are only video taped when there is a problem.  The Grand Jury had 
previously recommended those areas be video taped 24 hours a day.  Riot equipment 
has been relocated and is much more accessible in emergency situations.  The Merced 
County Sheriff’s Department now provides it’s correctional officers with new protective 
vests, which can prevent penetration from knifes or sharp objects commonly made by 
jail inmates. 

The Merced County Sheriff’s Department has requested four additional correctional 
officers and one correctional sergeant in their 2007/2008 budgets.    
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Recommendations:  

The Sheriff’s Department should review their policy on video taping the main jail on a 
24-hour basis.  Even though it is more expensive it could reduce the liability to the 
county as well as document the actions of the inmates.  

The Sheriff’s Department needs to continue to effectively manage the overcrowding 
problem when it arises and to explore future options for potential increases in inmate 
population.   

 

REPORT NO.  5: MERCED COUNTY JAIL 

John Latorraca Correctional Facility 

MANDATED INSPECTION  

INTRODUCTION:  

On March 27, 2007, members of the Grand Jury inspected the John Latorraca 
Correctional Facility at 2564 West Sandy Mush Road, Merced.    

Method of Investigation:  

The California Penal Code Section 919 mandates the Grand Jury to conduct annual 
inspections of the correctional facilities within Merced County.  The Grand Jury 
members met with Commander Scott, the facility commander.  Commander Scott 
provided an overview of the daily operations of the facility then gave the Grand Jury 
members a tour of the facility.    

Findings:  

On the date of the tour of the facility, there were 542 inmates in-custody, and the jail 
has a maximum capacity of 620.  There is an average of 80% male inmates and 20% 
female inmates.  A large percentage of inmates are in-custody for serious or violent 
crimes.  

 The ratio of correctional officers to inmates continues to remains low.  Currently on 
dayshift there were 9 officers plus 2 held over on overtime.   They routinely operate 
with 2-3 correctional officers short, on day shift.  Commander Scott advised the 
overtime for correctional officers last year was $250,000.  He anticipates the current 
year overtime budget to be almost double of last year’s.  There were three correctional 
officers hired from last year’s budget allocation.  Currently, Commander Scott is 
requesting 6-8 correctional officers and 4 correctional sergeants for this year’s budget 
request.  Due to the shortage, they are purchasing more closed circuit cameras to help 
monitor the facility.  The Sheriff’s Department also purchased “shank proof” protective 
vest for all of the correctional officers at a cost of $70,000.  Additionally, the facilities riot 
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gear has been updated and relocated for easier access.  This was a recommendation 
from the previous year’s Grand Jury report.  

The Grand Jury members toured the various dormitories, maximum-security cells and 
safety cells.  They also toured the facilities kitchen.  The kitchen serves two hot meals 
and a cold meal to each inmate, each day, serving an average of 3150 meals per day.  
The facilities kitchen also provides meals for the main jail and juvenile hall.  The meals 
were well-balanced, good quality and have sufficient quantity.  The kitchen was very 
clean and well organized.  Due to staff shortages, there are no correctional officers in 
the kitchen while inmates prepare meals.  A civilian cook oversees the meal preparation 
and supervises the inmates.   

The Grand Jury members toured the medical facility.  The Merced County Sheriff’s 
Department contracts all medical services with the California Forensic Medical 
Group. They provide 24-hour coverage for all medical services at the facility.  They 
average 15-25 patient inmates per day.  A mental health doctor is available to the 
inmates once a week and a dentist comes in approximately every two weeks.  The 
current medical services and availability is very good and has improved from previous 
years.  Medical service problems had been addressed in previous Grand Jury reports.    

Recommendations: 

The Sheriff and staff should continue to meet with correctional officers and staff at the 
facility in order for him to stay informed on current issues and concerns. 

The Merced County Board of Supervisors should inspect the facility annually.  

Budget request for additional correctional officers should be obtained to meet 
operational expenses.  This would eliminate many of the current problems at the facility, 
as well as a safety issue for the correctional officers and liability to the county.  

Commendations:  

The staffs of the John Latorraca Correctional Facility are to be commended for the 
professional manner and their commitment to their duties under such stressful 
conditions.  
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Report No. 6:  Merced County Probation Department 

Iris Garrett Juvenile Justice Correctional Center 

Mandated Inspection  

Introduction: 

On March 27, 2007, members of the Grand Jury toured the Iris Garrett Juvenile Justice 
Correctional Center located at 2586 West Sandy Mush Road, Merced.  

Method of Investigation:  

Members of the Grand Jury toured the facility and examined each dorm, food service facility, classrooms 
and recreational facilities.  

Findings:  

The supervisor of the facility provided an overview of the operation and conducted a 
tour of the facility.  The facility has a maximum capacity of 122 juveniles and averages 
90-110 juvenile inmates.  The facility averages 8-10 bookings per day and can support 
surrounding counties.  The average age of the juvenile inmates is 15-16 years old.  The 
ratio of staff to inmates is 15:1.  There are 6 officers assigned to each building (2) with 
four classrooms in each building.  The facility is gang free.   

The facility is in excellent condition, well organized and very clean.  There is a central 
control station at each dorm wing where all activities are closely monitored.  
Supervisors went over the daily juvenile inmate schedule, starting at 6am through 
10pm.  Juvenile inmates continue their education with classroom instruction along with 
some vocational training.  There are also sufficient recreational opportunities available 
to the juveniles.  The jail ministries offer services on Wednesday evenings and on 
Sunday, on a voluntary basis.  There is a courtroom located within the facility.  This 
expedites the judicial process and eliminates any transportation issues or concerns.  
Some of the juvenile inmates are involved in graffiti abatement in the community.  

The food service facility was inspected and found to be very clean and well managed.  
A nutritionist oversees the food that is prepared and served.  The meals are prepared at 
the John Lattorraca correctional Facility and transported to the juvenile facility.  The 
facility serves 120,000 meals per year with a cost of $2.60 per meal.  This year there is 
a 37-cent increase in cost per meal and another scheduled increase of 40-cent 
increase next year.  The juveniles are also given snacks between meals.  

The medical staff, which consists of a Registered nurse and LVN are available between 
7 am until 11pm, then are on an on-call basis.  A medical doctor is available twice a 
week and a mental health doctor is available every Friday.   Mental health counselors 
are available on site most of the time.  Severe mental health cases can be hospitalized 
at the Marie Green facility.   



 19

The staff brought up several issues of concern.  First was the Governors plan of 
shipping the juvenile inmates from the California Youth Authority back to the county.  
Previously, inmates were sent to the CYA based on the severity of their crime.  Now 
county juvenile facilities keep some inmates who have committed violent crimes.  
Another issue was the anticipation of an increase in staffing.  Recruiting and retention 
of staff was becoming a problem.  The turnover rate of staff was 20-25 % and they 
currently have 9 staff vacancies.  This shortage of staff forces the use of overtime.    

Recommendations:  

Both the Juvenile facility and county need to pursue a more aggressive recruiting and 
retention program to meet the requirements as well as maintain their excellent 
operations and programs.    

Commendations:  

The staff is to be commended for their commitment and professional manner in which 
they manage the facility and the excellent work they have done 
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Complaint 06-07-01: Delhi Unified School District 
 
 
Subject of Complaint: 2 counts 
 

1) Bill Baltazar, District Superintendent, Delhi Unified School District 
2) Stephen Selph, Delhi Unified School District Board President 

 
Introduction: 
 
1) Complainant alleges Bill Baltazar, District Superintendent, violated 273 e (f) of 
the Penal Code by “…willfully causing or permitting children to be placed in a situation 
where their person or health was endangered…” 
 
Note: Actual section described by complainant should read: 
 
273a. Any person who, under circumstances or conditions likely to produce great bodily 
harm or death, willfully causes or permits any child to suffer, or inflicts thereon 
unjustifiable physical pain or mental suffering, or having the care or custody of any 
child, willfully causes or permits the person or health of that child to be injured, or 
willfully causes or permits that child to be placed in a situation where his or her person 
or health is endangered, shall be punished by imprisonment in a county jail not 
exceeding one year, or in the state prison for two, four, or six years. 
 
2) Complainant alleges Stephen Selph, Delhi Unified School District Board 
President, as a “mandated reporter,” did not take action regarding the child 
endangerment allegation. 
 
Events leading to these accusations include an organized student walkout at a local 
high school campus. Approximately 300-400 students left the closed campus in protest 
of a previous Board decision reassigning the school’s Principal.  Students walked 
approximately one mile to the Superintendent’s office to discuss Board action.  The 
complainant implied students would not have left the campus had the Superintendent 
come to the site to discuss actions taken.  Complainant further suggested students 
were motivated to leave the campus after the school P.A. system announced the 
Superintendent would come to the campus but did not show.  
 
 
 

Method of Investigation and Documentation: 
 
The Grand Jury Health, Education and Welfare (HEW) Committee interviewed the 
complainant and four other witnesses in order to obtain additional information regarding 
the above allegations. 
 
Documents viewed by committee include: 
 

• Job descriptions:  
 School Resource Officer, Superintendent, Principal  

• Bell Schedule – Delhi High School  
• Merced County Sheriff Transmission Log (10-26-05) 
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• Merced County Sheriff Arrest Report  (10-26-05) 
• Merced County Sheriff – Taped video (10-26-05) documenting student walkout 
• Independent Investigation Report – Hired by Delhi Unified School District Board 

 
Findings: 

 
1) This Grand Jury committee does not believe Bill Baltazar personally jeopardized 
student safety. Reviewed documents and testimony revealed Baltazar took appropriate 
action while keeping in communication with the district School Resource Officer 
(Merced County Sheriff Deputy) and others to keep a potentially dangerous situation 
from escalating to child endangerment.  
The following substantiates these findings: 

• Merced Sheriff Transmission Log – Eight (8) sworn peace officers responded to 
an escalated situation by prohibiting routine traffic flow, and physically escorting 
students as they peacefully walked to the district office. During the walkout 
students were additionally protected from a reckless driver when deputies 
promptly arrested him for endangerment. 

• Merced Sheriff Video – Documentation showed organized walkout (protest 
signs) as students peacefully gathered during a lunch break to walk to the district 
office. Also observed in this video are the Vice-Principal, school probation officer 
and several civilian school officers accompanying students.  

• Independent Report – Report concurs with Grand Jury findings regarding the 
walkout and allegations of neglect or endangerment by either the Superintendent 
or School Board. 

2) This committee further questions the complainant’s responsibility in this incident.  
At no time is the complainant seen in the video. It is other officials who attempt to 
control the crowd and/or accompany students to the district office. This committee 
questions the complainant’s role relating to: 

• Extent of attempts to de-escalate the situation  
• Attempt to contain students to confines of the closed campus  
• Omission in making contact with or remaining briefed by the assigned School 

Resource Officer   
3) Witness testimony corroborated Baltazar’s report that he acted on the advice of 
the sworn officer who was in attendance assessing the circumstances and advising the 
safest appropriate actions.   
4) Consequences for students leaving campus should have been made known by 
school authorities prior to escalation of incident.  
5)  Allegations regarding Stephen Selph were unsubstantiated, especially given the 
Board independently hired an outside source to further investigate the incidents 
including the walkout, all allegations and several other complaints filed by the 
complainant.  
 

Recommendations: 
 
1) The School Board, Schools and District formulate a plan of action for future 

emergency situations involving student unrest and actions. 
2) Plan of action formulated between School Resource Officer and District 

Principals regarding all school emergencies. 
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3) Plan of action between District principals and teachers in relation to teachers’ 
role in de-escalating student unrest and/or disciplinary action for students 
instigating unlawful behavior.  

4)  Student by-laws to include due process whereby students have a voice and 
lawful plan of action for future dissidence. This committee commends the 
Superintendent and School Resource Officer for allowing student officers to 
represent the student body in discussion during the protest. The District Board 
has also initiated student representation at future monthly District Board 
meetings.   

 
 

Response to Report 06-07-01 
 
 
The Board of Trustees received the report from the Grand Jury dated November 1, 
2006 stating the results of its investigation into complaints against the Superintendent 
and President of the Board of the School District.  It was gratifying to note that the 
complaints against the two individuals were deemed unsubstantiated and unfounded. 
 
The Grand Jury made the following recommendations: 
 

1. School Board, Schools and District collaborate and formulate a plan of action for 
future emergency situations involving student unrest and actions. 

2. Plan of action formulated between School Resource Office and District Principals 
regarding all school emergencies. 

3. Plan of action between District principals and teachers in relation to teachers’ 
role in de-escalating student unrest and/or disciplinary action for students 
instigating unlawful behavior. 

4. Student by-laws to include due process whereby students have a voice and 
lawful plan of action for future dissidence. 

 
The recommendations made at the end of the report have been carefully considered 
the process followed to implement the recommendations proceeded as follows. 
 
RECOMMENDATION NO. 1 
 
Shortly after the District received the Grand Jury Report, the District staff began to 
develop a collaboration plan to evaluate the existing emergency protocols for situations 
involving student unrest and to consider modifications.  Between November 20 and 
November 27, 2006, the school principals analyzed the present School Site Safety 
Plans and particularly the emergency procedure for Civil Disturbance, which covers 
situations involving student unrest.  It was determined that the present Civil Disturbance 
emergency procedures were generally appropriate, but a draft of additions and 
modifications to the protocols were developed to clarify and enhance effectiveness.  
Between November 27 and December 4, 2006, the school principals shared the draft of 
the revised procedures with representatives of the teaching staffs.  The School Board 
reviewed the revision of the emergency procedures on December 12, 2006, at a regular 
meeting of the School Board.  The revised, renamed Student Unrest Or Civil 
Disturbance emergency plan will replace the original in the Site Safety Plans. 
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RECOMMENDATION NO. 2 
 
The local School Resource Office gave direct input into the process described above 
and offered several suggested modifications to the procedures to facilitate effective 
coordination between school personnel and law enforcement personnel.  These have 
been included in the new emergency plan.  Arrangements have been made for the 
Resource Office and principals to evaluate similar adjustments to all the emergency 
procedures in the Site Safety Plans. 
 
RECOMMENDATION NO. 3 
 
Principals presented the draft of protocol revisions to the teachers, including 
preventative steps to be followed by administrators and teachers to de-escalate any 
student unrest and/or to contain it.  Further discussions will occur this year to clarify 
teachers’ responsibilities, and the revision establishes yearly orientation of staff to 
review everyone’s professional responsibilities in these situations. 
 
RECOMMENDATION NO. 4 
 
Student councils exist at Delhi High School and Delhi Middle School.  Both principals 
have indicated their commitment to open dialog and exchange of ideas between 
students, teachers and administrators regarding concerns and perceived campus 
problems.  The High School Principal has met with the Student Council to begin 
discussions about drafting by-law language to address issues of due process access to 
official dialog for student grievances and appropriate behavior expectations for student 
demonstrations. 
 
SUMMARY 
 
The District staff has found this structured review and evaluation of its emergency plan 
for situations of student unrest to be a positive, constructive process.  It is a part of our 
school site safety plan structure to periodically review all school site safety plans and 
revise as needed.  This recent process has accomplished: 
 

1. Collaboration between principals, teachers, Resource Office, District staff and 
the School Board has occurred to refine the student unrest emergency plan.  
The revised protocols now include preventative and follow up procedures as well 
as maintaining the action plan in case a student protest erupts.  The Board of 
Trustees approved the revision on December 12, 2006. 

2. The Resource Officer has had in the past and will continue to have direct input 
into the establishment of procedures for all types of emergencies. 

3. An ongoing review of teacher responsibilities is in place to be aware of pending 
student unrest, attempt to de-escalate irritations, and supervise organized 
protests. 

4. A policy of a 3-5 day suspension will be established for students who willfully 
disobey counsel and instigate or encourage unlawful behavior by students in the 
course of a student protest.  Such policy will be added to each school site 
discipline plan, and students will be advised of such consequences during 
beginning-of-the-year orientation and prior to and during any outbreak of 
unlawful behavior. 
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5. Student councils are involved in the due process for student grievances.  
Student councils will be encouraged to accept a responsibility to become viable 
conduits to discuss and address student campus concerns, which hopefully will 
help to prevent unlawful behavior by students. 

 
A copy of the revised Student Unrest Or Civil Disturbance emergency plan is attached 
as an addendum to this report.  Also attached is a copy of the existing School Site 
Safety Plan for the Educational Park (High School and Middle School). 
 
If the Grand Jury has any further questions about the District response, please contact 
me at 656-2000. 
 
Respectfully, 
 
 
 
Bill Baltazar, Superintendent 
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Complaint 06-07-02: Merced County District Attorney 
 

Harassment by District Attorney Investigator 

Introduction 

The complainant was convicted of embezzlement approximately six (6) years ago and 
received one (1) year in jail, five (5) years probation, and was ordered to pay restitution 
to the victim. The complainant alleges that the Investigator from the Merced County 
District Attorneys office, who was the investigating officer, continued his involvement in 
the case even after the case had been adjudicated and the required probationary 
period was completed. 
 

Method of Investigation and Documentation 
 
The Law and Justice Committee of the Grand Jury interviewed the complainant to 
obtain additional information beyond the information available in the formal complaint. 
The complainant explained that she used her store discount to purchase clothing and 
she would then sell the clothing at the full retail price, depriving the victim of the income 
the store could have received if the clothing would have been purchased at the store for 
the full retail price. The complainant also accused the investigator of discussing the 
case with a local newspaper reporter on a weekly basis. The complainant stated that all 
of the “harassment” was the result of the investigator’s friendship with the storeowner. 
 
The committee also interviewed the victim of the embezzlement and she stated that the 
complainant falsified checks written to store by writing her own first and last name on 
the check, cashing the check and keeping the money. In addition money was stolen 
from the cash register and clothing was stolen from the store by the complainant by 
entering the store after closing time. As part of the restitution ordered by the Court, the 
complainant was required to pay the victim $100,000 upfront and the agreed upon 
balance at a rate of $250.00 per month until the entire agreed upon restitution of 
$157,219.63 was paid. During the probationary period, the complainant had no 
probation officer assigned since the case was in “banked caseload”, which means that 
the case has no probation officer and is monitored by clerical staff, if monitored at all. 
Since the victim had no one to talk to at the Probation Department and the complainant 
would miss making the required payments, the victim would contact the investigator 
who would in turn contact Probation and the Merced County Revenue and 
Reimbursement Division to obtain information on the status of the case. 
 
 
The committee obtained the case records from the Revenue and Reimbursement 
Division to review the payment history, including the missed payments as stated by the 
victim. The division had excellent records and all payment actions were fully 
documented. 
 
The committee also interviewed the investigator of the case. He explained that normally 
D.A. investigators are responsible for supporting the District Attorney’s office in the 
prosecution of cases. However, it was the policy of the former District Attorney that if 
the investigators had the time, they could handle white-collar crimes directly since he 
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felt that his office was better equipped to handle that type of crime than the local police 
department. The investigator readily admitted that he had a special interest in this case 
because he got to know the victim during the initial investigation and prosecution of the 
case. In addition, he has very strong feelings that white-collar crime victims are not well 
represented by the criminal justice system and that victim frequently suffers a greater 
loss than perpetrator. The investigator agreed that because the victim had no point of 
contact at the Probation Department, that he on occasion would contact county 
departments to obtain information and relay that information to the victim. The 
investigator stated that even though his continued involvement was out of the ordinary, 
he in no way harassed the complainant. The investigator denied having contact with the 
local newspaper reporter and stated that local crime reporters routinely monitor police 
communications and it is not unusual for reporters to have extensive information on 
criminal activity in the county. The committee reviewed the case file with the 
investigator and the committee verified the information obtained from the victim. The 
committee also explored with the investigator how the amount of the restitution was 
determined since the victim told the committee the actual loss to store was around 
$360,000.00. The investigator stated that the amount that was ultimately agreed upon 
by all concerned, was based on the whole-sale value of the merchandise, losses 
related to the falsified checks and the money taken from the cash register. However, 
even though the victim went along with the settlement amount, she still maintains that 
the higher amount is the actual loss to the business.  
 
An additional problem that the victim faces is that once the perpetrator’s probationary 
period was completed, there is no way to enforce the payment of the restitution short of 
the victim going to civil court to enforce the original court ordered settlement. In this 
case, it is likely that the legal cost involved in enforcing the restitution payments would 
make the civil action cost prohibitive.  
 

Findings 
 

1. The continued involvement by the District Attorney Investigator in a case that 
had been fully adjudicated was unusual, but the Grand Jury determined that the 
investigator’s involvement did not constitute harassment of the complainant. 

2. The failure of the Probation Department to assign a Probation Officer to the case 
while the perpetrator was on probation left the victim no alternative but to 
continue to contact the D.A. Investigator when the perpetrator failed to make the 
restitution payment as required by the court ordered settlement. 

3. The complainant was less than honest with the Grand Jury committee during the 
initial interview, and left the committee with the impression that the 
embezzlement was a relatively minor white-collar crime and that she was the 
victim of an over reaction by the criminal justice system. However, after 
interviews with the victim and the investigator, it appears that the complainant 
received lenient treatment beyond what she deserved.  

4. The victim of the embezzlement continues to have to deal with the misdeeds of 
the complainant nearly six years after the crimes were committed and it is 
unlikely that the criminal justice system will be able to make the business whole. 

   
Recommendations 

 
1. The District Attorney should establish formal policies that will set guidelines for 

the investigative staff involvement in cases that have been adjudicated. 
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2. The Probation Department should not “bank” cases that involve serious crimes 
such as embezzlement, and should not recommend an end to probationary 
periods unless the provisions of the court judgment has been complied with. 

3. The process to enforce a Restitution Order puts the burden on the victim of the 
crime and should be made part of adjudication of the case. The victim should not 
have to enforce the order. 

 
Probation Department Response to Grand Jury Report. 

 

2. Finding: The failure of the Probation Department to assign a probation officer to the 
case while the perpetrator was on probation left the victim no alternative but to continue 
to contact the District Attorney Investigator when the perpetrator failed to make 
restitution payment as required by the Court ordered settlement. 

2. Recommendations: The Probation Department should not "bank" cases that involve 
serious crimes such as embezzlement and should not recommend an end to 
probationary periods unless the provisions of the Court Judgment have been complied 
with. 

This writer agrees with the recommendation, however, resources within the Department 
Budget do not allow for the assignment of a Probation Officer in such cases. The 
Probation Department has 2105 adults on felony probation that are on a "Banked" 
(unsupervised) caseload. 

Because the Department is committed to public safety, those felons who represent the 
greatest threat are the ones placed on a supervised caseload (assigned to probation 
officer). 

To put this situation in prospective, the Probation Department has, as of this date, 3393 
adult felons on formal probation. Of these, 3393, 8 probation officers are supervising 
1288. That means that each officer is supervising an average caseload of 151. 

Because the Department was unable to supervise the entire 3393 probationers, a 
"Banked" caseload was developed and only those cases deemed less of a threat to 
public safety were assigned to this caseload. 

In the case referred to in this complaint and subsequent recommendation, the offender 
is not a threat to public safety and has a low probability of re-offending. 

The Probation Department does not like the practice of assigning cases to a "Banked" 
caseload and supervision of probationers goes to the very heart of what Probation is. 
Because of budget constraints up until last year, the Department had little choice in the 
matter. 

I'm pleased to report however, that during the last budget cycle (05-06) the CEO and 
Board of Supervisors recognized the need to allocate more resources to Adult 
Supervision Services. 
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The Board of Supervisors approved the hiring of an additional Adult Supervision Unit 
consisting of a Supervising Probation Officer and 5 Deputy Probation Officers. This unit 
will complete risk Assessments for all adults on Probation and provide needed 
supervision. While this unit certainly cannot supervise all offenders currently on 
Probation, it is part of the Department's 5-year plan to supervise all probationers on 
Probation. 

It is the hope of the Department that over the next several years the "Banked" caseload 
will no longer exist, and we will be able to meet an obligation relative to supervision of 
offenders. 

This writer is appreciative of the support of the CEO and Board of Supervisors in 
recognizing this critical need and their support of the Department in providing 
resources to correct the problem. 

With respect to the Departments' allowing the probationer in this case to go off 
probation, five years is the maximum amount of probation that can be granted, and there 
can be no extension. 

Please know that the Probation Department is working very hard to assess all adults 
currently on probation for risk to the community and providing commensurate 
supervision. In addition, we are hopeful that additional funding for more supervision 
officers will be available through the State and County. 

 
 

Brian L. Cooley 

Chief Probation Officer 
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January 19, 2007 
 
Grand Jury Foreperson 
P.O. Box 2034 
Merced, CA 95344 
 
Re:  Response to report 06-07-02 
 
The District Attorney’s office has an obligation to secure justice in each case we file, 
which often includes both incarceration and pursuit of restitution where appropriate.  In 
reviewing the complaint, we share the Grand Jury’s conclusion that the involvement of 
our Investigator in seeking to secure full restitution to an embezzlement victim was not 
inappropriate or of a harassing nature. 
 
With respect to the Grand Jury’s recommendation that our office establish formal 
policies that will set guidelines for the investigative staff  in cases that have been 
adjudicated, we are in the process of completing a Policies and Procedures Manual for 
the District Attorney’s Investigative Division.  I am reviewing the final document to see 
that the recommendation of the Grand Jury is addressed. 
 
Please do not hesitate to contact me if you have additional comments or concerns.  
Thank you for your continued service as members of the Merced County Grand Jury.   
 
Cordially, 
 
 
Larry D. Morse II 
District Attorney  
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Complaint 06-07-03: Atwater Police Department 
 
The Grand Jury declined to investigate the complaint because the complainant had 
failed to seek recourse through the appropriate channels within the police department 
 

Complaint 06-07-04: Merced Police Department 
 

The complainant moved out of the area and the Grand Jury was unable to contact the 
complainant. 
 

Complaint 06-07-05: Merced County Mental Health 
 

Biased Discipline by Mental Health Supervisors 
 

Introduction 
 
The complainant alleges that he was formally disciplined without justification.  Part of 
this discipline was a change from the night shift to day shift, which resulted in a 
decrease in pay.  The complainant felt these were biased actions and his SKELLY 
rights had been violated.  The Grand Jury decided to investigate the workings of 
Merced County Mental Health to verify the allegations of misconduct on the part of 
Merced County Mental Health. 
 

Method of Investigation 
 
The Audit and Finance committee of the Grand Jury met with the complainant to obtain 
the full information about the disciplinary action and the alleged biased actions of 
Merced County Mental Health supervisors.  The complainant explained that highly 
confidential personnel documents were left on a printer located in a general area 
accessible to all staff.  The highly confidential personnel documents were about an 
alleged accusation of sexual harassment on the part of the complainant.  The 
complainant was disciplined for the accusation and he felt that the investigation was not 
thorough enough to support or deny those allegations.  We also discussed the daily 
operations of Merced County Mental Health, specifically, the Marie Green Facility.  We 
also discussed the hierarchy of the supervisors and whom he would have gone to for 
the previously mentioned problems. 
 
The committee also interviewed a co-worker of the complainant.  He verified that the 
highly confidential documents were on the printer.  He also gave us his opinion of the 
complainant’s work conduct.  We also discussed the daily operations of Merced County 
Mental Health, specifically, the Marie Green Facility and the hierarchy of the 
supervisors. 
 
The committee then interviewed another co-worker of the complainant. She was the 
one who alleged the sexual harassment.  She, also, gave her opinion of the 
complainant’s work conduct. She also discussed the daily operations of Merced County 
Mental Health, specifically, the Marie Green Facility and the hierarchy of the 
supervisors. 
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The committee also met with three supervisors at the Marie Green Facility of the 
Merced County Mental Health.  They each discussed the daily operations of Merced 
County Mental Health departments.  We also discussed the disciplinary process and 
the supervisors’ hierarchy of Merced County Mental Health department. 
 
The committee also reviewed a report done by an independent attorney.   
 
 
 
 

Findings 
 

1) The highly confidential personnel documents were left on the printer for anyone 
to see.  The documents were sent to the wrong printer. 

 
2) The complainant was disciplined for the alleged sexual harassment by changing 

his shift to the day shift; therefore, there was a decrease in pay.  However, the 
disciplinary action has been reversed and the complainant has been placed back 
on the night shift therefore his pay has returned to its original status. 

 
3) The complainant did have a SKELLY hearing. 

 
4) The independent attorney did investigate the allegations of biased disciplinary 

actions and after the committee reviewed the report, we felt that Merced County 
Mental Health should have investigated the allegations more thoroughly before 
taking disciplinary action. 

 
Recommendations 

 
 
 

1) The Merced County Mental Health department needs to remind its staff to check 
which printer they are printing to when they are dealing with highly confidential 
personnel issues. 

 
2) The Merced County Mental Health department needs to assure that they are 

thoroughly investigating all disciplinary actions cautiously and in a non-biased 
way.  They need to make sure that all parties involved are kept informed of that 
information and that all parties feel that they were listened and treated fairly. 

 
3) All the staff at the Merced County Mental Health, including part-time employees, 

needs to understand the organizational chart, so that if they feel they have an 
issue they will know who to report the issue to and can follow up with the status 
of the issue. 
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Merced County Department of Mental Health 
Response to Grand Jury Complaint 06-07-05 

 
 

Merced County Administration and the Department of Mental Health have reviewed the 
Grand Jury report and its findings and recommendations for Complaint 06-07-05.  The 
following is the response to each of the recommendations contained in the report. 
 

1. The Merced County Mental Health Department needs to remind its staff to check 
which printer they are printing to when they are dealing with highly confidential 
personnel issues. 

 
All employees of the Department of Mental Health receive training regarding the 
handling of confidential materials.  The Department has specific policies and 
procedures for handling of confidential client information and personnel matters.  The 
Department’s Compliance and Integrated Ethics Plan and Code of Conduct delineate 
each employee’s responsibility to protect the confidentiality and privacy of protected 
information.  The Department will conduct additional training for all employees 
regarding these policies and procedures.  This training will include specific training for 
all managers regarding the need to ensure that highly confidential personnel 
information is printed to the correct and secure printers. 

 
2. The Merced County Mental Health Department needs to assure that they are 

thoroughly investigating all disciplinary actions cautiously and in a non-biased 
way.  They need to make sure that all parties involved are kept informed of that 
information and that all parties feel that they were listened to and treated fairly. 

 
The Department of Mental Health is committed to conducting all internal investigations 
of violations of Department policies and procedures, the Department’s Compliance and 
Integrated Ethics Plan and Code of Conduct, County Personnel Rules and Regulations, 
and all other applicable rules and regulations in a thorough and unbiased manner.  
Investigations of complaints or violations of policy are initiated through one of three 
mechanisms.  These include:  complaints made to the Department’s Compliance 
Officer; complaints or violations reported or identified through the Department’s Quality 
Improvement unit; and, personnel related investigations by the Department’s 
Administrative Operations Manager.   

 
Investigations initiated through any of these three mechanisms may result in findings 
and recommendations that could include suggested employee disciplinary action.  In 
order to assure that all investigations are conducted in a thorough and unbiased 
manner, department management will continuously monitor the conduct of internal 
investigations.  All management personnel who may be involved in conducting such 
investigations will receive additional training in this area.   

 
In addition, the Department is in the process of updating its policies and procedures for 
conducting internal investigations.  These policies will address the coordination of 
investigations among the three investigative units, action steps to ensure thoroughness 
and fairness of the investigations, and procedures for documenting and communicating 
to appropriate employees the outcome of the investigations.   
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3. All the staff at the Merced County Mental Health, including part-time employees,  
need to understand the organizational chart, so that if they feel they have an 
issue they will know who to report the issue to and can follow up with the status 
of the issue. 

 
In response to this recommendation, the Department will post and make copies 
available to employees, the current organizational chart at each of its facilities.  In 
addition, in-service training will be done for each team within the Department on 
reporting channels, chain of command, and an update on the reporting requirements 
and complaint procedures outlined in the Department’s Compliance and Integrated 
Ethics Plan.   
      
 

Complaint 06-07-06: City of Merced Planning Department,  

City Attorney, and other unnamed city officials' Misconduct 

 
Introduction 

The complainants, of which there are six, allege that there was misconduct, including 
violations of the Brown Act, on the part of Merced City Planners, Merced City Attorney 
and other unnamed city officials with respect to an application for annexation and 
development of a parcel of inhabited land contiguous to the Merced city limits. The 
complaint is comprised of two parts, illegal approval of the request for annexation and 
improper development plans for a portion of the parcel to be annexed. The Grand Jury 
decided to proceed with the investigation because of the allegations of misconduct and 
law violations on the part of public officials. 

Method of Investigation 

The County Administration/County Services Committee of the Grand Jury interviewed 
each of the complainants, as well as an individual who volunteered to provide the 
committee with some information germane to the complaint, of which he did not believe 
the committee was aware. All of the complainants stated that their primary complaint 
was that the Merced City Council's approval of the resolution to the Merced County 
Local Agency Formation Commission (LAFCO) to approve the annexation was not 
done in accordance with the law and/or proper procedures. Most complainants also 
objected to the development proposal as well, citing, primarily, its high density and 
detrimental environmental effects. 
 
The committee also interviewed city planning department officials, the city attorney and 
a LAFCO official. Each of these provided the committee with documents describing 
their requisite procedures and outlining the steps taken from the initial request for 
annexation and development through to the final city council and LAFCO approvals of 
the proposals.  
 
The committee also reviewed the applicable provisions of the Brown Act, Merced 
Municipal Code and LAFCO Application Processing Procedures, as well as all of the 
application documentation in the city's files.  
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Findings 

 
The initial application for this annexation and development proposal, dubbed "Oleander 
2", included annexation of approximately 34 acres along Oleander Avenue and to 
establish a 7.81-acre residential planned development on two separate sites within the 
annexation area. Opposition immediately arose within the proposed annexation area 
due to several reasons, including mandatory sewer hookups, possible higher taxes, etc. 
The development portion of the proposal also generated opposition due to housing 
density, design, environmental impacts and other factors. Despite several public 
workshops and hearings, opposition to the annexation and development remained 
strong. Developers then made changes to their proposal, including changing the 
proposal from a townhouse project to a detached single-family project, reduction in the 
number of units adjacent to Harris Acres properties, proposal of a high wall around the 
site. Other changes included relocation of the pool and open space area away from 
adjacent properties and increasing rear yard setbacks. After adoption of nine mitigation 
measures that reduced environmental impacts, the city planning commission 
recommended, on April 3, 2006, to the city council, approval of a resolution to LAFCO 
to approve the application. At that council session, the city attorney advised the council 
to bring the matter back to the planning department due to the substantial number of 
changes that had been made to the proposal from its original form. The council agreed, 
and the proposal was returned to the planning department. It was this version of the 
proposal that was brought back and briefed to the council at the June 5 session. Since 
there were no changes from the version briefed at the April 3rd session, the planning 
department presented the proposal again, emphasizing that there were "no changes" 
from the previous presentation. While technically true, the planners were aware that the 
developers were going to reduce the scope of the proposal to include for annexation 
only that portion of the application on which the development would be done. They 
chose, however, to not include that fact in their presentation, but defer to the 
developers to make that announcement. In fact, the city staff had prepared for council 
approval, a revised version of the proposal, which paralleled what would become the 
developers’, reduced annexation proposal. The developers then did present their 
reduced proposal, which the council later in the session approved for submission to 
LAFCO. Although this change could be considered major in scope, it did not require 
resubmission to the planning department because it was not in reality a "change", but 
merely a reduction in scope. Thus, all aspects of it had already been published and 
available to interested parties for inspection and comment. Additionally, the Brown Act, 
paragraph 54954.3 states in part, "However, the agenda need not provide an 
opportunity for members of the public to address the legislative body on any item that 
has already been considered, ...unless the item has been substantially changed ... as 
determined by the legislative body." Clearly, the council determined that there had been 
no substantial change to the proposal. 
 
2. The Merced City staff was aware of the developers' reduction in scope of the 
annexation proposal prior to the June 5 council session and had prepared a resolution 
for the council's approval reflecting that reduction, but chose not to brief it for the 
public's edification prior to the council vote. This gave the impression that they were 
trying to hide something or avoid explaining to the public. 
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3. The Merced City Planning Department, City Attorney and City Council violated no 
laws or ordinances in approving this proposal, as revised by the developers. Meetings 
among developers, planners and other officials during the approval process are not 
only legal, but also imperative to ensure that all laws and regulations are met and that 
appropriate efforts to address objections are made. 
 
4. A greater effort could have been made to ensure all interested parties knew what 
was being recommended for change, as well as why. 
 
 

Recommendations 

 
1. City staff, including the Planning Department staff, should be forthcoming with the 
public and Council when briefing annexation and/or development proposals. This is 
especially true when they are aware of proposal changes not yet presented to the 
public. 
 
2. If reductions in annexation or development proposals, which were a part of a larger 
proposal, are recommended, the public should be told why they do not need to be 
rescheduled for public comment and rehearing by the council. 
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Complaint 06-07-07: Dos Palos Police Department 
 

Introduction 

The complainant states that while she and her family were out of town, three Dos Palos 
Police Officers came to her residence to conduct a probationary search for a suspect.  
After knocking several times and checking around the house, they forced the front door 
open and searched the residence after hearing noises in and about the residence.  The 
officers left a note at the home, which said the door was forced open due to a probation 
search.  The complainant states the officers had been to her residence before and 
knew there was a parrot in the living room and knew the noises it made.  The officers 
left the damaged door and doorframe, failing to properly secure the front door.   

Method of Investigation 

The Law and Justice Committee of the Grand Jury interviewed the complainant to 
obtain additional information and to clarify several issues not listed in the formal 
complaint.  The complainant explained that on July 29, 2006, Dos Palos Police Officers 
came to her residence looking for a suspect.  The complainant told the officers he was 
not at her residence and that they could search the house.  On July 30, 2006, the 
complainant and her family left for the day.  Upon their return, they observed that the 
front door was kicked in and the doorframe broken.  A note was left on the screen door 
by the Dos Palos Police officers, which stated the door was forced open due to a 
probationary search.  The complainant also explained they have a parrot that stays in 
the living room and that the Senior Officer present was aware they had a parrot from his 
previous visits to her residence.  The complainant said that both her mother and the 
next-door neighbor told the officers there was no one home prior to them forcing the 
door open.  The front door was left unsecured and could not be locked until repairs 
could be made five days later.   

The committee also interviewed the senior Dos Palos police officer present during the 
incident.  He stated that on July 30, 2006, he was the senior officer on duty and that the 
other officer who was present related to him that an informant had told him that the 
suspect was at the complainant’s residence.  He said the suspect was possibly the 
boyfriend of one of the complainant’s daughters.  The officer stated that three of the 
complainant’s children are on felony probation and have search and seizure clauses.  
The officer’s arrived at the complainant’s residence and knocked on the door several 
times.  They heard music and heard noises inside that sounded like females. 

They walked around the house and checked the back.  They then forced entry into the 
residence and made a complete search.  No one was located.  The officer completed a 
report on the incident.  The senior officer acknowledged that he had been at the 
residence before but didn’t remember a parrot living there.  He also stated they later 
determined the music was coming from next door.  When questioned about securing 
the front door, the officer stated the front door would not lock. 

The committee reviewed a copy of the incident report (#063817).  The report chronicles 
the events that led up to the forced entry to the residence.  The report indicates the 
officers heard music and female voices inside and noted that a parrot was found in the 
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living room, which they believed was the source of the female voices.  The report also 
indicated the damage to the door consisted of the doorframe being cracked and the 
locking faceplate was dislodged.   

The committee reviewed the building contractor’s report on the repaired damage, paid 
for by the City of Dos Palos.  The repair included a new door, lockset, door trim and 
labor for a total cost of $947.00. 

The committee reviewed the Dos Palos Police Department Policies and Procedures 
Manual.  There were no polices or procedures listed regarding probationary searches.  

Findings 

1. The officers could legally use forced entry into the complainant’s residence 
based on the complainant’s children’s probationary status.   

2. The Dos Palos Police Department does not have a policy or procedure for 
probationary searches.   

3. The officers were well aware of the complainant and her children and should 
have    known about the pet parrot.  There were no exigent circumstances that 
warranted their forced entry.  There appears to have been sufficient information 
made available to the officers that there was no one at the residence.    

4. Based on the police report, the address of the suspect was listed on the report, 
which is located several blocks away from the complainant’s residence.   

5. California Penal Code Section 3067(d) states it is not the intent to authorize law 
enforcement to conduct searches for the sole purpose of harassment.  The 
California Attorney General’s Opinion states you may not undertake a 
probationary search for the purposes of harassment or for arbitrary and 
capricious reasons.   

6. The officer’s actions, though legal, give the perception of heavy handedness, as 
well as creating a liability for the city.  This resulted in the City of Dos Palos 
paying $947.00 for the damage to the residence.   

  

Recommendations 

1. The Dos Palos Police Department should establish a policy and procedure for 
conducting probationary searches.   

2. The Dos Palos Police Department Officers should be trained in the policy and 
procedures of their Department in conducting probationary searches.  
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Response to Grand Jury Complaint 06-07-07 

January 19, 2007 
 
 
Van Vanderzyde, Foreman 
Merced County Grand Jury 
P.O. Box 2034 
Merced California 95344 
 
Thank you for your January 5, 2007 letter reminding us that a response to Grand Jury 
report 06-07-07 is due back to the Grand Jury by January 22, 2007. 
 
Unless specifically required by the Grand Jury, this and all future Grand Jury responses 
made on behalf of the City of Dos Palos will be made by the Mayor rather than the  
City Manager. 
 
The following is the official response from the City of Dos Palos to the Grand Jury’s 
(report 06-07-07) Recommendations: 
 
Recommendation: 
 

1. The Dos Palos Police Department should establish a policy and procedure for 
conducting probationary searches. 

 
Response: 
 

1. (a. Short Term): On January 19, 2007, and effective immediately, the Chief of 
Police has issued a Directive on Searches (attached) which includes direction in 
regard to probationary searches. This directive will remain in effect until such 
time that a permanent policy and procedures manual is completed and adopted, 
which includes direction on searches and probationary searches, or a new 
directive is issued to replace this directive. 

 
(b. Long Term): The City Manager has directed the City of Police to contact the 
Central San Joaquin Valley Risk Management Authority (of which the City of Dos 
Palos is a member) to obtain its standards in regard to Police Policy and 
Procedures and to enter into an agreement (attached) with its contractor, 
“Lexipol LLC” to develop a new City of Dos Palos Police Policy and Procedures 
manual, to provide regular updates to remain in compliance with the law, and to 
provide training bulletins. The Chief of Police contacted the RMA and has 
entered into an agreement with Lexipol. 
 

 
Recommendation: 
 

2. The Dos Palos Police Department Officers should be trained in the policy and 
procedures of their Department in conducting probationary searches. 

 
Response: 
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3. (a. Short Term): The Chief of Police will personally, individually and collectively, 
review and train all sworn officers in regard to searches and in particular, 
probationary searches, as described in the January 19, 2007 Directive. Each 
officer will verify their training by documented signature. This training will be 
completed by January 31, 2007. 

 
(b. Long Term): Once a permanent, new Policy and Procedures Manual is 
completed and adopted, all sworn officers will be trained in regard to searches 
and in particular probationary searches. Training will be verified by documented 
signature. 

 
The City Council will review these actions to determine if any further action, changes, or 
direction is needed. 
 
Sincerely, 
 
Michael Burns       Darrell Fonseca  
Mayor of Dos Palos       City Manager 
 
 
 



 43

  
 

Complaint 06-07-08: Dos Palos K-9 Program 
 

Introduction 

The complaint alleges that a K-9 dog purchased with funds from the Dos Palos Police 
Officers Association (DP-POA) for narcotics related crimes was never trained or 
certified and that the dog is in the possession of the Dos Palos Chief of Police who 
refuses to return the dog to the rightful owners, the Dos Palos Police Officers 
Association. 

Method of Investigation 

The Law and Justice Committee of the Grand Jury interviewed the complainant, current 
and former members of the Police Department, the Chief of Police and the City 
Manager. In addition, the Grand Jury subpoenaed the financial records of the DP-POA 
and the Dos Palos Police Association Explorer Scouts. The essential elements of the 
complaint are accurate, however the circumstances under which the issue came about 
requires some explanation. 

The decision to implement a K-9 program within the Dos Palos Police Department was 
actually made while Mr. Lopez was the Chief of Police and the current Chief was a 
detective in the department. The DP-POA agreed that there was significant drug activity 
in Dos Palos and obtaining narcotics trained dog would help in the suppression of drug 
activity. The members of the DP-POA agreed to use Association funds to purchase the 
dog with the understanding that the City of Dos Palos would reimburse the DP-POA 
after the dog and its handler (Officer Barry Mann) were certified. The City Manager was 
aware of the purchase of the dog and vaguely recalls consulting the city risk 
management agency on the financial liability for the dog. However, there is no evidence 
that the City Council ever formally accepted the dog as part of a city K-9 program. The 
City Council was aware of the program because the Police Department did a 
presentation to the City Council and showed the dog, but no formal vote was taken. 

During the same time frame, the Chief of Police left the department and Officer Mann 
became the Interim Chief and was subsequently hired as the new Chief of Police. At 
approximately the same time there was an incident that caused two of the city’s police 
officers to be placed on paid administrative leave and they were subsequently 
terminated. That left the police department severely under staffed and, due to internal 
issues within city government, unable to recruit additional officers. To compound the 
problem, the DP-POA decided to fund the purchase of yet another K-9 dog for a 
different officer. No formal review within the city government was done on who would 
assume responsibility for the dogs in case of personnel turnover or who would be 
responsible for the cost of maintaining the dogs. Yet again, the second dog or its 
handler were never trained or certified. As it stands the dogs are the pets of Chief Mann 
and Officer Battles. The Grand Jury requested documentation on the meetings of the 
DP-POA and the agreement by the members to purchase the dogs. Both Chief Mann 
and Officer Areias, the current President of the DP-POA, agreed that no documentation 
exists and every action by the DP-POA was done on an informal basis. 
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The Grand Jury reviewed the DP-POA financial records and found them to be in 
extremely poor condition. As a result a subpoena was issued to obtain the records from 
Stockman’s Bank. 

The records for the DP-POA PAL Explorers account obtained by the Grand Jury cover 
a period from January 2003 to December 2006. The balance in the account as of 01-
31-2003 was $7,594.84 and the balance as of 12-29-2006 was $358.26. During 2003 
and 2004 it appears from the records that the PAL was active with normal expenditures 
and deposits. However, starting in 2005 activity declined and a few large expenditures 
caused a significant decline in the available balances and little or no additional deposits 
to maintain the previously high balances in the account. Without additional records from 
the DP-POA, which the Committee was told do not exist, the Grand Jury is unable to 
verify the legitimacy of the expenditures. One of the unusual aspects of the account is 
that a single individual can sign checks against the account, even though there are a 
few checks signed by both Chief Mann and Officer Areias, most are either signed by 
Chief Mann or Officer Areias. 

The funding for the DP-POA comes from voluntary contributions by members of the 
Association and these contributions are deducted from the member paychecks by the 
City of Dos Palos and deposited in the DP-POA account at the bank. In addition, the 
association has conducted fundraisers and solicited contributions from local service 
clubs. Records indicate that the two accounts, DP-POA and Explorers, were opened 
April 16, 2002 

The records for the DP-POA account cover the same time period as the DP-POA PAL 
and had a starting balance of $3,570.53 and a December 31, 2006 balance of $477.31. 
The expenditures during that period are mostly routine transactions with the exception 
of the purchase of the dogs. The first dog was purchased for $1,500.00 and the second 
dog for $2,000.00. The funding of the second dog came from $1,500.00 from the DP-
POA and $500.00 from the Dos Palos “Lions” Club. However, the understanding of the 
members of the DP-POA was that the City of Dos Palos would eventually reimburse the 
DP-POA.  

Findings 

2. The DP-POA purchased two dogs with Association funds without City Council’s 
permission   and without considering the long-term implication of ownership of 
the animals. 

3. The Dos Palos Police Department does not have policies or procedures for the 
use of the dogs and has been unable to provide the training and certification 
needed to implement the program. 

4. The Chief of Police and Officer Battles currently care for the dogs, but the dogs 
are little more than expensive pets. 

5. The Chief of Police has done nothing to resolve the ownership issues related to 
the dogs and in particular the dog that is in his possession. 

6. The record keeping by DP-POA, both financial and administrative, is extremely 
poor.  

7. The Chief of Police is NOT a Member of the DP-POA and yet he is authorized to 
sign checks against the accounts. 



 45

8. The DP-POA allows a single individual to sign checks against Association 
accounts.  

Recommendations 

3. The Dos Palos Police Officers Association should enter into negotiations with the 
City of Dos Palos on the status of the K-9 unit and possible reimbursement from 
the City, or allow the individuals that currently have possession of the animals to 
obtain ownership of the dogs. 

4. If the City Council authorizes a K-9 unit, the Chief of Police should develop 
policies and procedure on the use of the animals and ensure that the dogs and 
handlers are properly certified. 

5. The Chief and Police and Officer Battles need to return the dogs to the control of 
either the City of Dos Palos or the DP-POA. 

6. The Dos Palos Chief of Police needs to become actively involved in resolving the 
issues related to the dogs. 

7. The DP-POA should implement proper administrative and financial record 
keeping. 

8. The Chief of Police must be removed from the DP-POA bank accounts. 
9. The DP-POA should implement a policy that requires that two individuals to sign 

checks against the accounts. 

 
The official response from the City of Dos Palos to the Grand Jury’s (report 06-
07-08)  
 
Recommendation: 
 

1. The Dos Palos Police Officers Association should enter into negotiations with the 
City of Dos Palos on the status of the K-9 unit and possible reimbursement from 
the City, or allow the individuals that currently have possession of the animals to 
obtain ownership of the dogs. 

 
Response: 
 

1. A K-9 presentation was made to the city council on May 2, 2006. On March 6, 
2007, members of the Grand Jury requested in person that the new city council 
address K-9 usage. This was scheduled for May 15, 2007. Grand Jury report 06-
07-08 was received on May 3, 2007. 

 
A quick review of the subject dogs may answer various concerns: “Cubbie” was 
originally purchased by the DP-POA, not the City. This dog has been sold to 
Chief of Police Mann. “Brit” was originally purchased by the City with funds 
provided by a school resource grant. “Brit” became ill, was returned and replaced 
with “Lux.” “Lux” is still owned by the City, under the care of its handler Corporal 
Areias. The city council intends to send both “Lux” and its handler to training for 
K-9 usage. Once both dog and handler receive certification, the city council will 
consider approving usage on duty. “Alex” was originally purchased by the DP-
POA, not the City. This dog has been sold to Officer Battles. 
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Negotiations and or reimbursement are not necessary as two of the dogs have 
been sold, one returned, and one retained by the city. Two of the handlers were 
allowed to purchase the animals. 
 
Recommendation: 
 

2. If the City authorizes a K-9 unit, the Chief of Police should develop policies and 
procedure on the use of the animals and ensure that the dogs and handlers are 
properly certified. 

 
Response: 
 
2. We agree. The city council authorized support for a K-9 program at its May 15, 

2007 meeting. The Chief of Police has developed a K-9 policy which was also 
approved by the city council at its May 15, 2007 meeting. The 2007-2008 Police 
Department Budget provides for dog and handler training. 

 
Recommendation: 
 
3. The Chief of Police and Officer Battles need to return the dogs to the control of 

either the City of Dos Palos or the DP-POA. 
 
Response: 
 
3. This seems to conflict with Recommendation 1 above which recommends 

allowing individuals that currently have possession of the animals to obtain 
ownership of the dogs. Both of the dogs addressed in Recommendation 3 have 
been sold, to Chief Mann and Officer Battles respectively. 

 
Recommendation: 
 
4. The Dos Palos Chief of Police needs to become actively involved in resolving the 

issues related to the dogs. 
 
Response: 
 
4. We agree. This has indeed been done. 
 
Recommendation: 
 
5. The DP-POA should implement proper administrative and financial record 

keeping. 
 
Response: 
 
5. That DP-POA is not a part of the City of  Dos Palos, nor is it under City 

jurisdiction. Any recommendation made to the DP-POA should be made directly 
to the DP-POA. The City of Dos Palos will forward this recommendation to the 
DP-POA by mail if requested by the Grand Jury. 
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Recommendation: 
 
6. The Chief of Police must be removed from the DP-POA bank accounts. 

 
Response: 
 
6. We agree. The Chief of Police has notified the DP-POA that his name should be 

removed from their accounts. As the City has no jurisdiction over the DP-POA or 
its accounts, this will require action by the DP-POA not the city. 

 
Recommendation: 
 
7. The DP-POA should implement a policy that requires that two individuals sign 

checks against the accounts. 
 
Response: 
 
7. This recommendation does not apply to the City.  

 
The City Council of the City of Dos Palos has reviewed and approved all responses 
made to the above recommendations. 
 
Sincerely, 
-- original signed by-- 

 
Darrell Fonseca 
City Manager 
 
Copy:  Supervisor Jerry O’Banion 
       Dos Palos City Council  
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Complaint 06-07-09: County District Attorney/Superior Court 
 
The Grand Jury declined to investigate since it involved criminal activity and outside 
the jurisdiction of the Grand jury. 
 

Complaint 06-07-10: Dos Palos City council 
 
The Grand Jury declined to investigate the complaints against the Dos Palos City 
Council since the complaints were primarily based on disagreements with the actions 
of the City Council and the November 7, 2006 election resolved the issues. 
 
 

Complaint 06-07-11: Merced City Police Department 
 

The Grand Jury declined to investigate since the complainant made general 
accusations about murders, kidnappings and rapes that are allegedly unresolved 
throughout the central Valley. 
 
 

Complaint 06-07-12: Dos Palos, a City in Turmoil 

Introduction 

The Grand Jury has been involved in a number of complaints related to city 
governance and police department operations. Pursuant investigations evolved from 
several complaints including:  

1) The Chief of Police allegedly failing to return a police dog purchased with funds 
provided by the Dos Palos Police Association. 

2) Citizen complaint against the Dos Palos police officers for a forced entry in to a 
residence knowing there was no one in the residence. 

3) Other complaints included: allegations the Dos Palos Police Department was poorly 
managed; the police were “stalking” elected officials, and complaints against the 
elected officials of the City of Dos Palos. 

Further inquiry revealed elected officials of the City of Dos Palos have been at odds 
with the City Manager and the Chief of Police over a variety of issues.  This conflict 
has caused considerable polarization within the community that ultimately resulted in 
1) termination of the City Manager due to his refusal to fire the police chief, 2) Chief of 
Police being on paid administrative leave with the Sheriff Department managing the 
Dos Palos police department, 3) resignation of one city council member, 4) a recall 
effort against an other council member, and 5) the defeat of the Mayor and two council 
members in the November 7, 2006 elections. 

To date, this is the current status of said complaints: 

1) Case Number 06-07-07 (Forced entry complaint) Report completed and available 
on the Grand Jury website. 
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2) Case Number 06-07-10 (Complaint against City Council) Rejected by Grand Jury 
due to recent election of a new Mayor and Council.  

3) Case Number 06-07-08 (Police dog complaint) Investigation in progress. 

Method of Investigation 

• First hand observation & tour of facilities (including police and dog pound)  
• City Council minutes  
• Interviews with prominent participants from all reported agencies and elected 

officials 

It is evident that relations between the City Manager, Chief of Police, and the City 
Council have been deteriorating for some time. The Mayor and the Council lost 
confidence in the ability of the two appointed leaders to manage police issues and the 
elected officials responded by micro managing the City and its Police Department. 
There is no question the Dos Palos Police Department was poorly managed. When the 
Grand Jury first visited the Dos Palos Police Department in September, they found the 
police department in total disarray. The Department was severely understaffed, officers 
being terminated during probation, an officer was placed on paid administrative leave 
while being investigated for failure to perform required duties. The Officer was 
ultimately terminated and indicted by the District Attorney. The turmoil in the police 
department escalated when the Mayor sided with the officer, and the officer started 
reporting internal department issues directly to the Mayor and Council members. The 
officer’s rationale for going to elected officials was alleged personal relations between 
the Chief and favored officers, including a female officer, and the Chief failing to 
discipline select officers.  

As the Mayor and Council members became more involved in the police department 
issues, the tension between the Mayor/Council and the City Manager and Chief of 
Police continued to escalate. At some point the Mayor and Council members initiated 
their own investigation to determine what department members were doing while on-
duty.  

Eventually, elected officials claimed the police were “stalking” them and police officers 
accused elected officials of “spying” on them and interfering with their duties. Elected 
officials (Mayor/Council) responded with a memo (also approved by the City Attorney) 
to police officers commanding them to  “stay away from the elected officials and their 
residences”. Police officers responded by accusing the Council of interfering in police 
department duties as officers attempted to provide law enforcement to the entire 
community.  

The turmoil further escalated as the City Council ordered the City Manager to fire the 
police chief. The City Manager refused on grounds that he considered council actions 
illegal. At one point, both the Chief of Police and the City Manager were accused of 
taking documents related to city business out of their offices. Members of the council, 
who called the Merced County Sheriff Department to prevent the removal of the 
documents, observed these actions of the two city employees.  
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The Chief of Police requested the Grand Jury Foreman take possession of confidential 
documents related to Internal Investigations on individual police officers. The Grand 
Jury refused acceptance of documents citing violations of police officer rights under the 
Peace Officers Bill of Rights.  

When the Grand Jury Foreman later questioned the Chief of Police on the location of 
the documents, the Chief stated, “They are on my kitchen table”. When advised the 
documents belonged to the City of Dos Palos and should be returned, he stated that 
the City Attorney also had copies of the documents. 

At the conclusion of a meeting with the Mayor, the Mayor handed a stack of documents 
to a member of the Grand Jury. Upon later reviewing the documents, it was discovered 
that among the documents provided by the Mayor, were copies of Internal Investigation 
reports on Dos Palos police officers, All copies of said Internal Investigation reports 
have been shredded by the Grand Jury as confidential records not subject to Grand 
Jury or third party review except by noticed Court Order. It should be noted most of the 
copies provided by the Mayor, were related to the officer who was terminated.  
The City Council attempted to schedule meetings to fire the City Manager, however, 
they were cancelled because of poorly prepared agendas in violation of law. Had those 
meetings proceeded, the meeting would have been in violation of the Brown Act. 
Following posting of a legal meeting agenda, the City Council fired the City Manager 
and appointed an interim City Manager. The interim City Manager placed the Police 
Chief on paid administrative leave and entered into negotiations with the Chief to obtain 
his resignation. The City Manager also prepared documents to terminate the Chief’s 
employment.  

  

Dos Palos Police Department Visit by Grand Jury 

Prior to a visit to the Dos Palos Police Department (on September 25, 2006) members 
of the Merced County Grand Jury obtained subpoenas to examine the Department’s 
complaint log, complaint files, evidence log and evidence and presented the Chief with 
said document.   

Physical examination of the facilities revealed the entire office, including the officers’ 
report room, as filthy and unkempt.   

• Chief’s office disorganized and crowded with random materials  
• Over-flowing trashcans throughout facility  
• Paper, books, boxes and equipment randomly stacked on the floor  
• Missing ceiling tiles exposing wood frame construction  
• Evidence and supplies stored in holding cells with no apparent organization  
• All holding cells were dirty and disorganized, with one cell also containing a bed, 

blankets and pillows   
• Some officers possessed unauthorized weapons and/or were not certified to 

operate said weapons  (Note: No officers are qualified to operate a fully 
automatic Colt M-4 rifle located in a patrol vehicle which is apparently available 
to whomever is assigned to this unit while on duty.)  

• Dirty patrol vehicles (inside and out) with several having unusually high mileage  
• DPPD weapons were in need of maintenance or parts, including rust, dirt, grime 

and mold on some weapons  
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• Severe understaffing (note records indicate that although population as 
significantly increased, the department is currently working with seven (7) fewer 
officers than in 2002)  

• Staffing does not reflect an adequate chain of command within the department, 
including no middle management positions (Sergeant vacancy since 2004) 
between department head and patrol officers   

• Inadequate staffing does not adequately cover normal patrol or vacation, sick 
leave, holidays or required training; officers required to work 12 hour shifts  

• Only one (1) patrol officer covers duties beyond patrol including detective 
position, evidence management, training and the review and approval of 
existing reports and scheduling (Note: With proficient staffing, these positions 
are normally executed with 3-4 additional officers qualified in these specific 
obligations)  

• Unable to locate files containing training of officers, including annual qualification 
requirements for weapons (non-compliance according to P.O.S.T. standards) - 
only 2 officers’ certificates could be produced documenting training compliance 
and 3 full-time officers were clearly out of compliance  

• Only two officers have completed a P.O.S.T.-certified 24 hour training  
• Although officers may have formally been cleared, personnel files do not have 

documented clearance from California Department of Justice/F.B.I or D.M.V; 
others do not have results from the required psychological testing, credit card 
clearance, Selective Service registration or even high school diploma or 
specialized training for supervision or working in K-9  

• Evidence room 
o Inadequate space with numerous pieces without tags or documentation; 

no over-all legal system of documentation; items not identified as 
evidence, police or personal property  

o Unidentified pieces of property located in patrol units (including clothing, 
knives & bats) 

• Preliminary scrutiny of existing reports indicate 60 open felony files (dating from 
2005 to present) including:   

   11 sex crimes 
     5 felonious assaults  
   44 property violations 

When originally asked about examining the evidence room the chief stated he did not 
have a key. When advised he was required to have a key, he had no response.  
Additionally, the Chief could not produce a complaint log, adding that he had just one 
citizen complaint that he kept on his computer.  The Chief was advised that the Grand 
Jury had received three citizen complaints this year and two from last year, all 
involving the Dos Palos Police Department.  The Chief continued to insist he had 
received just the one citizen complaint this year. (Note: It was not one of the 
complaints received by the Grand Jury).  The Chief further related he was aware of 
state laws requiring police departments to maintain a complaint log and the chief’s 
obligation to investigate all citizen complaints.  

Regarding a sexual assault complaint (June 2005), the Chief said the City Manager 
had advised him of such a complaint, adding that the City Manager had forwarded the 
complaint to the District Attorney.  The Chief stated the first time he actually read the 
complaint May 2006 as shown to him by the District Attorney’s investigator.  The 
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Grand Jury advised the Chief the complaint mentioned him and that he was required 
by law to conduct an internal investigation to which he replied he was not aware of the 
details or the mention of his name.   

Other issues discussed with the Chief included the status of the Dos Palos Police 
Department dogs.  The Chief stated he was training the dog, Cubby, when he was 
appointed as the Chief of Police.  The Police Officers Association paid for the dog. 
Upon completion of the dog’s training, the city was going to pay for it. The Chief said 
his Police Association dues were doubled to assist with purchase of the dog, and to 
help pay for food and veterinarian bills.  After becoming Chief, he said he requested 
the Dos Palos Police Association take back the dog but was told they did not want the 
dog.  The Chief said the Association sent him a letter stating he could keep the dog 
and did not owe the Association, yet he was unable to provide proof of a letter to the 
Grand Jury.  With no documentation or written agreement regarding the ownership of 
the dog, the dog is considered to be city property. The Police Association has since 
purchased another dog from the Monterey County Sheriff’s Department and this dog 
is neither trained nor certified.  

When asked about the Dos Palos Police Officer’s Association, the Chief stated he 
previously had been an Officer of the Association until his promotion to Chief. He was 
authorized to sign checks against the Police Officers Association checking account 
but it also required two signatures.  When specifically asked if he was still on the 
checking account he stated he did not know.  When questioned about checks written 
on that account, he replied that he did not know.  When specifically asked who was in 
charge of the checking account he named a Corporal who is a department 
member. The Grand Jury is continuing its investigation of the finances of the Dos 
Palos Police Association including subpoenaing Association bank records.   

Members of the Grand Jury, who inspected the dog pound, questioned the Chief 
regarding the deplorable conditions of the facilities under his jurisdiction.  The 
members advised the Chief there were complaints of animals that were not being 
provided food or water, and left in the animal control truck over the weekends. Some 
of the animals had died at the pound.  The chief admitted awareness of the problems 
including poor condition of the old dilapidated building.  He added he bought dog food 
with his own money, as well as, other citizens have also donated food.  He hired an 
animal control person last month and anticipates improved conditions.  

The Chief discussed his staffing and budget concerns including a sergeant’s position, 
vacant since 2004. He concluded he was understaffed and did not have a sufficient 
budget to provide the required community services. 

The Chief was asked about the August 2006 incident in which several officers went to 
a house searching for a suspect, forced entry into the house but found no one home.  
The damage to the door and frame cost the city $947.00.  The Chief stated when the 
residence’s owner contacted him, he told the owner he was looking into this incident 
and that he had some issues with the officers involved with this incident.  He would 
not comment further.  (See Grand Jury Complaint # 06-07-07)  

The Chief was asked about the officer on paid administrative leave and stated the 
officer was a “whistleblower” who went to the city council and complained about 
departmental internal operations.  The Chief stated he was told by the City Council not 
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to take action against the officer. When asked about the removal of the Internal 
Investigation files from his office, he stated he removed them from his office for 
“safekeeping”. He subsequently gave the files to the City Attorney, after attempting to 
give the files to the District Attorney and the Grand Jury. When the Chief was asked if 
he had observed any Brown Act violations, he refused to comment.  

The Chief also told the Grand Jury about a meeting with School Board members when 
he was asked to run background checks on some non-students who would be 
attending a school dance.  The Chief complied with that request and later told 
members of the School Board that there were some non-students who did not pass 
the background check but he would not provide specifics as to why they did not pass.  
This created some controversy between the School Board and Police Department.  
He also mentioned an incident in which a city council member’s son had been 
arrested and tased.  The city council member blamed the Dos Palos Police 
Department for the tasing, however a follow-up investigation indicated a sheriff deputy 
had tased the councilperson’s son.   

The Chief volunteered that he occasionally patrols the city in his own personal 
vehicle.  He was asked to justify how his personal vehicle qualifies as an emergency 
vehicle, including a red light, siren, radio, first aid kit and fire extinguisher, but he could 
not provide any reasonable explanation.  

The Grand Jury obtained pictures of the Chief and a female subordinate officer, taken 
at parties attended by the Chief and other members of D.P.P.D. These pictures show 
a level of fraternization between the Chief and his subordinates that would preclude 
the disciplining of subordinates or credible leadership, especially in disciplinary 
matters. 

 

Interview with Former City Manager 

 
On October 18, 2006, Grand Jury members interviewed the former City Manager 
regarding D.P.P.D.  Issues discussed included the complaint log and investigations of 
citizen complaints.  The former City Manager was advised state law requires police 
agencies maintain a citizens’ complaint log with the Chief of Police required to 
investigate all citizen complaints against the police. He stated he was unaware of such 
legal requirements.  Asked how citizen complaints were handled in the City of Dos 
Palos, he said the City Manager received all complaints and handled them from a city 
liability standpoint.  He added no complaint documentation was maintained except 
when it involved potential city financial liability. He mitigated the remainder of the 
complaints and was unable to provide documentation on the previously mentioned 
complaints. 

He was also adamant that council members had been in violation of the Brown Act.  
He recounted an incident on August 26th (Saturday) when he claims five council 
members had unlawfully met away from their usual meeting place. He said he warned 
them about the possible Brown Act violations. He also stated these same members 
later appeared at his office, where he again warned them about discussing city 
business in violation of the Brown Act. He claims he is aware of three to four other 
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similar occasions of meeting and discussion contrary to law, with one such meeting 
allegedly conducted at a councilman’s home.  

The council members complained that the police were patrolling near council 
members' homes thus effectively "harassing" them. The council members also stated 
that they believed the Police Chief was removing sensitive documents from his office. 
The former city manager said he left a message for the City Attorney to inform him of 
the possible Brown Act violations.  

When questioned regarding Police Department problems, the former City Manager 
denied responsibility, although he is the immediate supervisor with clearly defined 
responsibility for oversight of the police department. The Grand Jury feels he should 
have been aware of all issues including a serious lack of compliance by the police of 
departmental rules and regulations, as well as state regulations. This negligence 
includes failure to hire competent police managers. Citing that crime and graffiti 
problems were down, and as far as he was concerned the police were doing a good 
job. Despite what appeared as micro-management of city departments by the City 
Manager, he adamantly denied knowledge of any problems associated with the police 
department. When questioned about his conflict with the City Council, he blamed 
problems on the Mayor and city council. He claimed all the turmoil began when the 
city council appointed a new member following the death of an elected council 
member. When asked about the memo that ordered the police officers to stay away 
from council members, he blamed the City Attorney.  

Regarding inferior staff work resulting in cancelled City Council meetings, the former 
City Manager replied that he used to make up the agendas, but the City Attorney was 
currently composing them and that he had not reviewed them for accuracy. Note: 
Although it is true the city attorney composed the agenda, but the City Manager is 
ultimately responsible and after 15 years as a city manager, he should have known 
how to produce a legally compliant agenda. 

The City Attorney has failed to provide the City Manager and the City Council with 
sound legal advice relative to the City’s agenda compliance with the Brown Act. 

   
Sheriff Department Interview 

October 23, 2006, members of the Grand Jury interviewed the Sheriff’s Department 
members who took over the management of the Dos Palos Police Department.  
Issues regarding the evidence room and evidence log were mentioned.  They 
concurred with Grand Jury findings that there was no evidence log, and that some of 
the property in the evidence room dated back to 1985.  They located handguns and 
rifles with no evidence tags attached, as well as, undocumented evidence. They also 
explained the chief had given his key to the evidence room to a clerk who later 
misplaced it. 

The Sheriff Department has provided the City Council and the interim City manager 
with detailed reports on the discrepancies found in the police department audit. The 
Sheriff’s police manager is taking action to correct as many discrepancies as possible, 
citing that one of the major problems pertains to police reports. Approximately two 
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hundred plus reports are missing or incomplete with over one hundred reports that 
were solely the responsibility of the Chief. 

 
Animal Control 

The Animal Control Officer has been on the job for only one month. It is a minimum 
wage position, scheduled for five hours per day on weekdays plus weekends as 
required, and on-call hours as needed. Despite very poor facilities, lack of funds and 
vehicle maintenance needs, she does the best she can, and should be commended 
for her efforts. She claims she took the position primarily because she loves animals, 
not for the money, a sentiment the Grand Jury found credible. She feeds and waters 
the animals three times a day on weekdays and twice a day on weekends. Police 
Department patrol officers must assume her duties when she is sick or otherwise 
unavailable. She states her work hours are from 6 AM to 10 PM. These hours include 
periods during which she is on-call to pick up strays, not necessarily actually working 
at the facility. The facility is in very poor condition. It consists of a cinder block shack, 
with three cages designed for dogs and a number of cages for cats or other small 
animals. The three dog cages are built such that half of each cage is under cover, 
while the other half is outside; the two halves can be isolated from each other by 
means of vertical sliding doors. These doors can also be used to, in effect, make six 
cages out of the three. In such a case, however, three of the cages would be under 
cover, while the other three would be totally outside, exposed to the elements. At the 
time of our visit, two of the sliding doors were inoperative; so only one cage gave the 
dog access both inside and outside. The other dogs were confined to either inside or, 
for one dog, outside at all times. The building has no heating or cooling exposing 
animals to valley temperature extremes. The cages had just been cleaned, but the 
Animal Control Officer advised that the drains in the cages were plugged causing 
wastewater to drain very slowly. A new pre-fabricated building has been obtained by 
the city, but funds to erect it on the site are apparently not available. 
The facility has no capability to handle large or atypical animals. When warranted 
these animals are brought to area "foster keepers". If veterinary services are required, 
a veterinary in Los Banos is contacted. When we asked about feed for the animals, 
we were told that all feed is either donated by local citizens or purchased by the Police 
Chief, presumably out of his pocket! One of our committee members informed the 
officer that the County Animal Control agency will provide feed if needed. The officer 
stated she doesn't have required data on some animals requiring special handling, 
including pit bulls or other potentially dangerous animals. She states she hasn’t been 
given any guidance or procedure manual. Upon our return to the P.D., we located an 
animal control procedures manual and presented it to her. The animal control vehicle 
is in dire need of repair to its built-in cages. There are large holes in the wire mesh of 
the cages allowing small animals, including cats, to easily escape during transport. 

  
Findings 

1. The elected and appointed leadership of the City of Dos Palos has failed in their 
responsibilities to the citizens of the community.  

2. The Mayor and City Council of the City of Dos Palos failed in their 
responsibilities to provide policy guidance to the City Manager.  
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3. The Mayor and members of the City Council micromanaged the city government 
causing conflict with the appointed managers.  

4. The City Manager failed to provide sound advice to the Council and refused to 
comply with orders from the elected officials.  

5. The City Attorney failed to provide proper legal advice to the Elected Officials 
and the City Manager regarding preparing agenda’s under the Brown Act. 

6. The Chief of Police failed in his duties as the manager of the Police Department  
7. In excess of two hundred police reports have not been completed. Numerous 

reports are related to felony type crimes resulting in a failure to enforce laws.  
8. The Chief of Police’s fraternization with subordinate officers, including female 

officers, has undermined the authority of his position.  
9. The Grand Jury also questions why the District Supervisor did not play a more 

active role in solving the governance problems in his district.    

 
Recommendations 

1. The Grand Jury finds that a complete “house cleaning” is needed to restore faith 
in local Government.  

2. Citizens of the community should continue the recall effort initiated against the 
sole remaining member of the previous City Council since the member was part 
of the problem.  

3. The newly installed City Council should fill the currently open City Council seat 
through a special election and not through appointment.  

4. The Dos Palos City Council should hire a new City Manager to assure that the 
city is in competent hands.  

5. The City Council should continue to obtain police management services from the 
Merced County Sheriff department until such time as the City is able to hire a 
competent police chief.  

6. The City Council and City Manager need to evaluate the entire Police 
Department and assign resources to bring the department up to standards and 
legal compliance.  

7. The Merced County District Attorney should investigate the missing police 
reports to determine if crimes have been committed and if due process of law 
has been followed. 

8. The Merced County District Supervisor should take a more active role in solving 
governance problems in his district. 



 

Response to report 06-07-12 

 
December 15, 2006 
 

Merced County Grand Jury 
P.O. Box 2034 
Merced, CA 95344 

 
Dear Grand Jurists: 

It's with great dismay and disappointment that I recently read the Grand Jury report 
pertaining to the issues in Dos Palos and specifically your criticism of me for not 
playing a "...more active role in solving the governance issues." 

 
I take exception to the criticism for several reasons but primarily because I have 
always prided myself on representing my district and its issues at the County level. 
Moreover, as I've always demonstrated and advocated for, I also have great respect 
for municipal jurisdictions and local governance. 

 
I find it quite interesting that the Grand Jury report found it appropriate to criticize me, 
yet I was never interviewed nor met with any member of the Grand Jury. 

 
As to the validity of the report and its criticism of me as a County Supervisor, I simply had 
no jurisdiction by which to intervene. I refer you to the attached response of Merced 
County Counsel James Fincher. I simply asked him to review and determine whether a 
member of the Board of Supervisors would have any legal authority over a city. To this 
point, again as a County Supervisor, I was not privy to Dos Palos City Council closed 
session discussions; city documents, personnel records, nor was I ever asked for 
assistance by any member of the city council. 

 
While it's easy to point fingers and assign blame, I should have - at minimum - been 
interviewed. Also, contrary to the opinion of Foreman Van Vanderzyde, I did not 
believe it was in my or the City's best interest to attend all of the City Council 
meetings when the turmoil was occurring. I can assure you I was aware of what was 
going on and responded when necessary as evidenced by presenting the City 
Council with a $9,000 + check for roof repairs on a County/City facility. 

 
As a lifetime Dos Palos resident, I love my community and have found our recent 
challenges troublesome but truly believe that our city will have better days in the future. 

 
Respectfully, 

Jerry O’Banion 

County Supervisor, Fifth District 
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TO: Supervisor O'Banion  
 

FROM: James N. Fincher, County Counsel 

DATE: December 7, 2006 

 
RE: Board Member's authority over city governments within the represented 

District's territorial boundaries 

The Grand Jury Report regarding the City of Dos Palos, states in its Findings 
that it "questions why the District Supervisor did not play a more active role in 
solving the governance problems in his district"; and in its Recommendation 
further states that the "Merced County District Supervisor should take a more 
active role in solving governance problems in his district." The Grand Jury did not 
interview Supervisor Jerry O'Banion. 

 
What the Merced Grand Jury fails to understand is that neither a member of the 
Board of Supervisors nor the County of Merced, acting through its Board of 
Supervisors, has the ability to override or intercede in city matters of 
governance and powers. A member of the County Board of Supervisors is no 
different than a private citizen or city resident in matters of city affairs. Even 
though a city may be within the boundaries of a county and supervisoral district, 
cities and counties are territorially and jurisdictionally exclusive of one another as 
to police powers. General law counties, such as Merced County, are created and 
governed by Section 1 Article XI of the California Constitution, while general law 
cities, such as Dos Palos, are created and receive their constitutional municipal 
powers and governance under Section 2 Article XI of the California Constitution. 
(See also Government Code section 23000-et. seq. regarding counties 
governance versus Government Code section 34000-et. seq. applicable only as 
to the governance of cities, their powers and duties.) Article XI Section 1 of 
the California Constitution has long been recognized by the California Supreme 
Court to distinguish county governments from that of municipal cities (People 
ex rel. Graves v. McFadden (1889) 81 Cal. 489.) 

 
California Constitution Article XI Section 7 provides that: "A county or city may 
make and enforce within its limits all local, police, sanitary and other ordinances 
and regulations not in conflict with general laws." (Emphasis added; see also 
Article XI Section 11 of the Constitution as to similar effect.) While cities and 
counties may share common powers and duties within their limited jurisdictions 
as provided for under the California Constitution and California statutory law, 
counties are distinct political subdivisions of the State of California and separate 
legal entities from that of cities and other local agencies. (Section 23002 of the 
Government. In re: Board Member's authority over city governments within the 
represented District's territorial boundaries 
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Code; Abbott v. City of Los Angeles (1958) 50 Cal.2d. 438.) The consequence 
of the foregoing is that "A county is a governmental agency or political 
subdivision of the state, organized for purposes of exercising some functions 
of the state government, whereas a municipal corporation is an incorporation 
of the inhabitants of a specified region for purposes of local government." 
(County of San Mateo v. Colburn (1900) 130 Cal. 631, 636.) 

 
Therefore while all counties are subdivisions of the state, cities are not legal 
subdivisions of the counties, leaving the cities also free of county regulation or 
control. As an example of the lack of authority a county has over a city, the 
California Supreme Court, in Ex parte Roach (1894) 104 Cal. 272, held that the 
city ordinances whose territory is within a county will supersede any 
ordinance of the county upon the same subject. Ex parte Roach has stood to 
this day for the legal recognition that a city "...is withdrawn from the legislative 
control of the county... and is placed under the legislative control of its own 
council..." (Ex parte Roach (1894), id. at p. 277; see also the Supreme Court 
decision in Ex parte Pfirrmann (1901) 134 Cal. 143 to the same effect.) The 
California Supreme Court subsequently rejected the argument that a county 
has any concurrent jurisdiction to enact or interfere with a city's police powers. 
(City of Oakland v.Brock (1937) 8 Cal. 2d 639, 641.) Incorporated cities, such 
as Dos Palos, are free of state legislative control in contrast to general law 
counties like Merced County, which is subject to and controlled by state 
general laws. (Blum v. City and County of San Francisco (1962) supra, 200 
Cal. App.2d at p. 645.) 

 
Except as provided by the California statutes and State Constitution, and the 
necessary implied powers they’re under, neither a county nor city have any 
legal authority or ability to regulate or Legally act. (McCafferty v. Board of 
Supervisors (1969) 3 Cal.App.3d 190, 192; 68 Ops. Atty. Gen. Cal 175.) 
Government Code Section 25303 requires that a county board supervise the 
Official conduct of all county officers, but provides that board members, as a 
whole or individually, have no authority to investigate or supervise duly elected 
and appointed city officers. In fact, it is the county grand jury that is in the 
unique position and empowered, pursuant to its watchdog powers under the 
California Penal code, to monitor operation or corruption of government, 
including all cities, city offices and officials, and to recommend the removal of 
such elected officials. 

 
If this office can be of any further assistance, please do not hesitate to contact 
me directly. 
 
 
 

City of Dos Palos Response 
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Merced County District Attorney Response 
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Complaint 06-07-13: HSA/County Bidding Practices 
 

Introduction: 

The complainant alleges Merced County Human Services Agency (H.S.A.) failed 
to make public, information relating to a formal bidding process in order for 
private entities to obtain contracts.  He further stated, through two meeting with 
H.S.A., he did not receive satisfactory information regarding an opportunity to 
participate in the process. 

 
Method of Investigation: 

Grand Jury committee members for Health, Education, and Welfare interviewed 
or made contact with the complainant, the Director for H.S. A, an individual Buyer 
from Merced County Purchasing and the Assistant Director of Administrative 
Services-Support Services (Purchasing). Review of the public website for Merced 
County Government and Purchasing was also conducted.  

 
Findings: 

 
1. Complainant stated he had two meetings with H.S.A. regarding the bidding 
process. During the last interview he was referred to someone within the agency 
who oversees contractual compliance. Because the complainant admitted never 
contacting this individual for further information, the committee feels H.S.A. was 
not actually negligent as stated in this complaint. 
2.  H.S.A. stated they do not directly negotiate contracts for their services. The 
procedure involves the individual (s) submit inquiries through Merced County 
Purchasing. Merced County Purchasing provides the information, applications, 
Requests for Proposal (RFP), and related bidding workshops for obtaining 
contracts with the individual county agencies. Each agency is then responsible 
for compliance to the resulting contract. Purchasing is located in the Merced 
County Administration building.  
 
Obstacles or barriers to process: 
 

 When asked for the location of the office that processes contract bidding 
for the county, the person in the information office (located in Merced 
County Administration lobby) was unable to direct the committee member 
until given the name of the Assistant Deputy Director. 

 The office is located in the basement. There was no visible room number. 
After further inquiry at two open offices, the committee member was 
directed to Purchasing. 
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 Upon contact with the Purchasing receptionist, the committee member 
was presented a hand-written website address and the department phone 
number on a 3 x 3 post-it, then directed to research the website. The 
committee member further requested to speak directly with the Assistant 
Deputy Director in order to learn more about the process and a meeting 
immediately ensued. The procedure for the individual agency requesting 
Purchasing services varies with the amount of the contract. Services in 
excess of a certain amount are submitted for approval through the Merced 
County Board of Supervisors. Merced County ordinances and Federal and 
State “rules” also govern the process. Individual agencies can advise the 
department regarding the needs, including drafting the actual contract 
regarding specifications, salaries, and related descriptions. They also 
have influence regarding the final approval. 

 In a phone call to a Buyer for Purchasing regarding the process, the 
committee member was again directed to the website. The Buyer carefully 
explained how to submit for a Bidder Number and future notification when 
a contract is available. When directly asked if Purchasing did in fact 
handle this particular contract, the committee member was told this was 
handled within the H.S.A. This is contradictory to previous information 
from H.S.A. 

 In re-contacting H.S.A. and the department which works directly with the 
services provided by the specific bidder, it was learned there is a team 
within the agency that actually drafts the contract, submits it to Purchasing 
for the bidding process and then ultimately monitors the delivery of 
services within the agency. 

 
Recommendations: 

 
1. Re: Merced County Administration 

a.  Information staff be given overview of Purchasing in order to direct 
public to appropriate office. 
b.  Offices be clearly marked for prompt access 
c.   Purchasing provide professional brochure regarding referral to website 
and instructions for process 
d.   Purchasing be commended for a comprehensive and concise website 

 
2. Re: Merced County Human Services Agency 

a.  Ensure staff is briefed regarding bidding process information in order to 
direct inquiries in a proficient and expedient manner. 
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Complaint 06-07-14: Merced District Attorney 

 
The Grand Jury declined to investigate the complaint was against an individual 
outside the jurisdiction of the Grand jury and the issues had been investigated as 
part of Grand Jury complaint 06-07-02. 

 
 

Complaint 06-07-15: City of Livingston 

Sewer Trunk line 

Introduction 

The complainant stated that the City of Livingston, with the knowledge of Merced 
County, entered into an agreement with a developer, Ranchwood Homes, to 
design and construct a 42 Inch sewer trunk line of over a mile in length plus 
additional miles of sewer lines to facilitate future urbanization of thousands of 
acres of agricultural land. The complainant further stated that since the land, on 
which the construction of the sewer trunk line took place, is outside the 
Livingston city limits and the Livingston sphere of influence, the City of Livingston 
had no jurisdiction over the project. In addition, the project was initiated without 
the required environmental reviews as spelled out in the California Environmental 
Quality Act. (CEQA). 

Method of Investigation/Background Information 

The Grand Jury interviewed the complainant to clarify the issues raised in the 
complaint. In addition, interviews were conducted with the Livingston city 
manager, city attorney, and the planning and public works staff. The grand jury 
also interviewed the planning and public works staff of Merced County, and the 
President of Ranchwood Homes. Each of the entities involved provided large 
volumes of documentation related to the Livingston sewer trunk line project. 
These documents were extensively reviewed by the Grand Jury, including 
minutes from city council meetings, which were generally very brief and made it 
almost impossible to determine what occurred during the meetings. In addition, 
staff turnover during the period in question made finding answers difficult. 
Members of the Grand Jury also visited the project site to observe the work that 
had been done. 

In 2004, Ranchwood Homes proposed to the City of Livingston, to install 24 Inch 
sewer lines from the Livingston sewage treatment plant on Vinewood Dr. south to 
Magnolia Ave. and east to Lincoln Ave., and at some future point beyond Lincoln 
Ave. During the discussions with Livingston city officials, the size of the line was 
increased to 42 inches at the sewer plant and gradually reduced in stages along 
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the length of the project. The Ranchwood proposal was intended to serve future 
development of Ranchwood property located along Magnolia Ave. and the 
project would also serve the long-term development interest of the City. 

In the early stages of the development of this project there was extensive 
discussion among the Livingston contract planning staff and Ranchwood 
management on whether the project would have to follow the requirements of the 
CEQA or whether the project was exempt. The Ranchwood Homes Director of 
Land Acquisition and Development requested a consultant study the issue and 
make a recommendation. In a memo dated August 26, 2004, the consultant 
quoted Public Resource Code Section 21080.21 saying “This section does not 
apply to any project of less than one mile in length within a public street or 
highway or any other public right-of-way for the installation of a new pipeline or 
the maintenance, repair, restoration, reconditioning, relocation, replacement, 
removal, or demolition of an existing pipeline. For the purpose of this section, 
“pipeline” includes subsurface facilities but does not include any surface facility 
related to the operation of the underground facility”. Based on the above CEQA 
interpretation, it was decided to limit the sewer trunk line to 5115 ft. even though 
the total length of the project was much longer. The consultant stated that if the 
pipeline was longer than a mile, the project could be done with “minimal 
environmental review” and he ended his memo with “If for some reason, 
substantial public controversy arises relative to the project, the City can always 
decide to expand the level of environmental review in response to those 
concerns, but it seems reasonable at this stage to proceed with a streamlined 
environmental review process, most likely an exemption, or an initial study and 
Negative Declaration”.  

The second significant issue relates to the status of the City as the “lead agency”. 
The city planning staff did consult with county planning staff on this issue and 
county staff did agree that Livingston could be the lead agency, but also stated 
that the CEQA requirements must be followed. In addition, there was discussion 
with county staff over whether the Local Agency Formation Commission 
(LAFCO) would serve as the lead agency because the Livingston city attorney 
stated that could be done. However, county planning staff discounted that 
possibility because, as a “dry” pipe, it would not extend sewer services. The City 
Council also appointed two of its members to serve on a committee to study and 
expedite the implementation of the sewer project. 

On December 7, 2004, city staff presented the staff report on the “Ranchwood 
Sewer Trunk Line” to the City Council. 
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The following significant issues were discussed: 

1. Was the project exempt under Public Resources Code Section 21080.21? 
2. Was the installation of the 5115 ft. of sewer line a whole action or a 

piecemeal attempt to avoid CEQA? 
3. Was the project "growth inducing”? 
4. Could the city serve as the “lead agency”? 
5. City Waste Water Master Plan update. 
6. City General Plan and Urban Growth. 
7. Make a finding that the installation of the 5115 Ft. line is completely 

separate from any future actions related to Ranchwood development in 
Livingston. 

According to the City Council meeting minutes dated December 7, 2004, 
following extensive discussion the following action was taken. “The Council, by 
consensus, authorized the staff to proceed on determining support for the 
proposed CEQA exemption and status of a lead agency”. 

On December 14, 2004 the City Council found that a CEQA exemption could 
be utilized and that the city could serve as the lead agency. 

On December 21, 2004 the parties signed, “ Agreement to design, construct and 
dedicate section of sewer pipeline by and between City of Livingston and 
Ranchwood Homes Corp.”. In the Recitals section of the agreement it states, 
“Whereas, City has determined that the New Section project is categorically 
exempt under the California Environmental Quality Act (CEQA)”. 

In December of 2005, after the necessary planning, permit processing and 
obtaining easement rights from affected property owners, construction began. 
The timing of the construction was such as to take advantage of the low activity 
levels on the farmland and the need to cross a Merced Irrigation District (MID) 
canal during the non-irrigation season. Almost immediately after the construction 
of the sewer trunk line started, the controversy over the project erupted. 

There were accusations that Ranchwood failed to obtain permission from the 
landowners, trespassed on private property, failed to comply with OSHA 
standards for excavation and that Ranchwood Homes exceeded the 5115 ft of 
sewer pipe the City of Livingston authorized the contractor to install. 

On February 16, 2006 Merced County Counsel transmitted to the Livingston City 
Attorney a lengthy legal analysis on the sewer line extension and listing the 
reasons why the City of Livingston failed to comply with California law. 

On February 24, 2006 the Merced County Planning Department Director issued a 
STOP ORDER to Hostetler Investments, LLC and Ranchwood Homes 

 74



Corporation, and the City of Livingston per authority of Title 18 (Zoning) Chapter 
18.53, Section 18.53.02C of the Merced County Code: “to prohibit further 
construction or use of structures or land on property which is in violation of the 
provisions of Titles 17 and 18 of this code”. The order further states that to 
correct the illegal activity, "you must obtain the proper approvals and permits." As 
of the date of the stop order no further action has been taken on the sewer trunk 
line project. 

FINDINGS: 

1. The City of Livingston, faced with a rapidly growing population and a need 
for expanding its sewer system, accepted a proposal from Ranchwood 
Homes to design and construct a sewer trunk line extension that would 
clearly serve the financial interest of the developer, but would also serve 
the long-term interest of the city.  

2. The City of Livingston violated the California Environmental Quality Act 
(CEQA) by accepting a dubious interpretation of Public Resource Code 
Section 21080.21 as provided by Ranchwood Homes. 

3. The City of Livingston failed to consider the implications to future 
development by installing the sewer trunk line. 

4. The City of Livingston approved the installation of 5115 ft of sewer line to 
circumvent CEQA. even though the entire sewer line extension project 
was nearly 6 miles. 

5. The City of Livingston approved the construction of the sewer line on land 
that, according to the City General Plan of 1999, was neither within the 
city limits nor within the city’s sphere of influence. 

6. The minutes from the city council meetings are so brief that finding 
information is extremely difficult. 

7. The management of Ranchwood Homes failed to adhere to the approved 
length of the pipeline and exceeded the approved length by approximately 
1,400 linear feet. 

8. The City of Livingston failed to properly coordinate its activities on county 
land with county officials. 

9. County planning officials, when asked by the city planners about being the 
lead agency for the project, should have intervened when it was clear that 
the sewer line was on land under county jurisdiction. 

10. County Public Works Department should have realized that when 
encroachment permits were issued to cross county roads, that a private 
contractor was working on a major project requiring environmental review. 

11. The Livingston City Council placed two of its members on a committee 
working with developers and city staff on the implementation of the sewer 
trunk line project.  

12. The Grand Jury also finds that even though the city and the permit 
process was poorly followed and violated CEQA law, no attempt should be 
made to force the removal of the currently installed sewer line. 
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Recommendations: 

1. The City of Livingston must improve the records of council meetings. The 
City of Livingston must update the city’s General Plan; conduct extensive 
public hearings on the updated plan and how the sewer trunk line fits into 
future plans. 

2. The city must ensure that all environmental laws are complied with and 
permit procedures are adhered to. 

3. City and county officials must coordinate their efforts to ensure that 
projects that cross City/County boundaries are fully coordinated. 

4. The city council should avoid placing its members on committees that 
work with city staff and developers, since that puts unnecessary pressure 
on staff and makes the council members advocates for projects that they 
have to pass judgment on in the future. 

 
Complaint 06-07-16: Board of Supervisors,  

Merced County Board of Supervisors 
 

Introduction 

The complainant alleged that Supervisor Kelsey violated Section 87105 (a) 
Subsection (3) of the California Government Code by being in the audience 
during the hearing on an issue before the Board of Supervisors that involved 
aggregate mining. Supervisor Kelsey’s family is also involved in mining 
operations in Merced county and based on advice from county counsel, 
Supervisor Kelsey recused herself from the hearing, left the board room and then 
sat in the audience during the hearing.  

Method of Investigation  
 

The County Administration sub-committee contacted all members of the Board of 
Supervisors, including Supervisor Kelsey, to verify that Supervisor Kelsey was in 
fact in the audience during the hearing. All responded that Supervisor Kelsey 
was in the audience. 
The committee consulted with the Grand Jury legal advisors and it was decided 
to seek guidance from the California Attorney General. The Attorney General 
responded to the request by stating “The fact that she was disqualified as a 
board member did not preclude her from observing or even commenting as a 
member of the public”. See the attached letter from the Attorney general.   
 

Findings 
 

Supervisor Kelsey did not violate Government Code Section 87105 (a) (3).  
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Recommendations 

None.  
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COMPLAINT 06-07-17: MERCED POLICE DEPARTMENT 

EXCESSIVE FORCE DURING AN ARREST 
 

INTRODUCTION 
 

The complainant alleged she went to the Merced Police Department to exchange 
her infant daughter with the father, who had the daughter after his visitation. 
Because of previous difficulties and altercations with the father, the complainant 
requested Merced Police to assist and standby for the child custody exchange. A 
Merced County Child Protective Services (CPS) representative was also present 
to assist with the exchange. There was a verbal altercation between the 
complainant and the father. Merced Police suggested that the infant be turned 
over to the CPS worker due to the complainant’s mental state and behavior. The 
complainant subsequently got into a verbal altercation with the Merced Police, 
struck the Merced Police sergeant and other responding officers several times. 
The complainant was advised she was under arrest and continued to resist 
arrest. The complainant was struck 3-4 times with a baton before she was 
subdued and taken into custody. The complainant alleges the police used 
excessive force while placing her under arrest, by striking her 3-4 times with the 
baton.  

METHOD OF INVESTIGATION  
 

The Law and Justice Committee of the Grand Jury interviewed the complainant, 
Merced City police Sgt. West and the Merced County CPS representative. The 
complainant also provided copies of photos of bruises to her body, which she 
alleged came from being struck with the baton several times.  
The complainant provided a three page written statement regarding her 
altercation with the Merced Police and the Grand Jury obtained a copy of the 
Merced Police Department arrest report. During the interview of the complainant, 
she stated she was argumentative and was probably guilty of disturbing the 
peace. She admitted to getting into a verbal altercation with the father of her 
baby over prior issues regarding visitation and custody. The complainant felt the 
use of the baton on her was excessive and did not understand why the police did 
not use pepper spray or a stun gun instead of the baton.  
 
Sgt. West stated he was contacted by the complainant and asked to assist with a 
civil standby of a child custody exchange. A Merced County CPS representative 
was also present. He observed the complainant and the child’s father get in an 
argument. The complainant was yelling and making accusations towards the 
father. Sgt. West contacted the CPS representative and suggested that the CPS 
representative take temporary custody of the infant due to the complainant’s 
hostile behavior and agitated state. Sgt. West advised the complainant that he 
was going to allow the CPS representative to retain custody of the infant. At that 
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time, the complainant threw her cell phone at him then struck him several times. 
Sgt. West then advised her she was under arrest. The complainant continued to 
resist and Sgt. West struck the complainant 3-4 times with his baton. Two 
Merced Police Officers also responded to assist, wrestled the complainant to the 
ground and handcuffed her. The complainant was arrested for battery on a police 
office and resisting arrest. She was transported to Mercy Hospital and medically 
cleared to be booked into the Merced County jail.  
The Law and Justice Committee also interviewed the Merced County CPS 
representative. She confirmed she was present for the child custody exchange 
and observed the argument between the complainant and the father. She also 
observed Sgt. West make several attempts to calm down the complainant and 
restrain her. She saw the complainant throw the cell phone at Sgt. West then hit 
him several times. Sgt. West drew his baton and struck the complainant several 
times. Two other police officers responded and assisted in wrestling the 
complainant to the ground. She saw the complainant hit and kick the other two 
officers. The CPS representative was specifically asked if she thought Sgt. West 
used excessive force on the complainant by striking her with the baton and she 
replied no.  
On March 7, 2007, the complainant pleaded “No Contest” to battery on a peace 
officer. She was placed on 36 months probation, ordered to attend anger 
management class, and complete 60 hours of community service.  
 

FINDINGS 
 

1. The complainant and father of the infant became involved in a verbal 
altercation unrelated to the arrest of the complainant.  

2. Sgt. West made several attempts to calm down the complainant and 
restrain her during the verbal altercation with the father.  

3. Sgt. West wanted the CPS representative to take custody of the infant for 
the infant’s safety.  

4. Sgt. West was hit several times by the complainant.  
5. Sgt. West used reasonable force in subduing and placing the complainant 

under arrest. 
 
 

RECOMMENDATIONS 
 
 

      1. None.  
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Complaint 06-07-18: Los Banos School Board 

Introduction 

The complainant alleged that the Los Banos School Board violated the Brown 
Act by having an unannounced meeting among a majority of its members and 
other parties including the Mayor of Los Banos, the Superintendent of Schools of 
the Los Banos Unified School District, and a local land developer. The alleged 
meeting took place in the developer's conference room.  

Method of Investigation and Documentation 

Members of the Grand Jury met with the complainant to clarify the exact nature 
of the complaint and verify what the complainant observed. Members of the 
County Administration Committee then interviewed the Superintendent of the Los 
Banos (LB) School District, the President of the LB School Board, the Mayor of 
LB and other members of the LB School Board. Each of these interviews was 
conducted independently of the others, and those interviewed were each 
admonished not to discuss the interviews or the subject matter of them with 
anyone else. One School Board member was interviewed by telephone, since he 
was out of town on business. There were no records of attendees at the alleged 
meeting available. Finally, the complainant was asked to appear before the 
Grand Jury in person to confirm the details of the complaint in sworn testimony.  

Findings 

A meeting of a committee of the LB School Board was held on the date stated in 
the complaint, and it was held in the developer's office conference room. 
However, the Grand Jury was only able to substantiate the presence of three 
members of the school board at the meeting, thus it was less than a majority of 
the board, and therefore not in violation of the Brown Act. The subject of the 
meeting was to discuss possible locations of future school sites, a legitimate 
purpose of a committee of the school board. It was abundantly clear that the 
Superintendent of the School District as well as the President of the School 
Board were fully aware of the requirements of the Brown Act and conducted 
school board business accordingly. A written record of attendees or subject 
matter of the meeting was not created, a shortcoming, which left the school 
board open to some criticism. As it is, the Grand Jury found insufficient evidence 
to substantiate the complaint. 

Recommendations  

Future formal meetings of committees, consisting of less than a majority of the 
members of the LB School Board, should be recorded in sufficient detail to 
identify members in attendance and subject matter discussed. This could be 
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done through whatever medium is used to later report the results of such 
meetings to the full board.  

  

 
Complaint 06-07-19: Child Protective Services 

 
The Grand Jury declined to investigate the complaint due to the fact that the 
issues in the complaint are still with the Juvenile Court and the Court being an 
Agency of the State of California and as such outside the jurisdiction of the 
Grand Jury. 
 
 
 

Complaint 06-07-20: Merced County Sheriff Department 
 
The Grand Jury rejected the complaint that the Sheriff Department was in 
violation of County nepotism policies after learning that the complainant was 
using an outdated county policy as the basis for the complaint. 
 
 

Complaint 06-07-21: Unfair Political Practices 
 
The Grand Jury declined to investigate the complaint because the complainant 
also filed a complaint with the California Fair Political Practices Commission 
(FPPC) and the Commission is investigating the complaint. 
 
 

Complaint 06-07-22: Merced County Jail  
 
The Grand Jury declined to investigate the complaint that the Merced County 
Board of Supervisors and the Merced County Sheriff Department failed to 
provide rehabilitation and educational services at the county jail. The complaint 
was also filed in the United States District Court, Eastern District of California. 
 
 

Complaint 06-07-23: City of Livingston, Brown Act Violations. 
 

The Grand Jury will refer this complaint to next years Grand Jury due to the 
complexity of the issues and the lack of time in the current term. 
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Complaint 06-07-24: Castle Redevelopment 
 

The Grand Jury declined to investigate a complaint that the agreement between 
the County and the Master Developer did not include a provision for a legally 
required, licensed real estate broker. The County has since resolved the issue. 
 
 

Complaint 06-07-25: Castle Redevelopment 
 

The grand Jury declined to investigate a complaint submitted by the same 
complainant as the above complaint. The complainant submitted a series of 
questions that should be submitted to the County. 
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