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THE CIVIL GRAND JURY

The Civil Grand Jury is a government oversight panel of volunteers who serve for one year.
It makes findings and recommendations resulting from its investigations.

Reports of the Civil Grand Jury do not identify individuals by name.
Disclosure of Information about individuals interviewed by the jury is prohibited.
California Penal Code, section 929

STATE LAW REQUIREMENT
California Penal Code, section 933.05

Each published report includes a list of those public entities that are required to respond
to the Presiding Judge of the Superior Court within 60 to 90 days as specified. A copy must
be sent to the Board of Supervisors. All responses are made available to the public.

For each finding the response must:
1) agree with the finding, or
2) disagree with it, wholly or partially, and explain why.

As to each recommendation the responding party must report that:

1) the recommendation has been implemented, with a summary explanation; or

2) the recommendation has not been implemented but will be within a set
timeframe as provided: or

3) the recommendation requires further analysis. The officer or agency head must
define what additional study is needed. The Grand Jury expects a progress
report within six months; or

4) the recommendation will not be implemented because it is not warranted or

reasonable, with an explanation.




THE PARKMERCED VISION:
GOVERNMENT-BY-DEVELOPER

SUMMARY

Parkmerced is a privately-owned residential community located in southwest San Francisco at
3711 19th Avenue. Because it is the City’s single largest rental complex, housing more than
9,000 tenants, the treatment of those tenants affects all renters throughout the city, as well as
residential owners and business people who live and work here. Because Parkmerced is an
integral part of the city, any abrogation of tenant rights would set a destructive precedent for
the future of tenants throughout the city.

On February 10, 2011, the re-development of Parkmerced was sanctioned by the City’s
Planning Commission. Commissioners voted 4-3 to support a Development Agreement drafted
by the Office of Economic and Workforce Development and the Planning Department for the
City and County of San Francisco and the owner/developer of Parkmerced. The Agreement
calls for the demolition of 1,583 rental units ; currently covered under San Francisco’s
Residential Rent Stabilization and Arbitration Ordinance , (hereby known as the “rent
stabilization ordinance”) and relocation of the tenants to newly constructed replacement units.

While the Development Agreement makes extraordinary efforts to assure that Parkmerced’s
relocated tenants will have the same rent-control protections they currently have, the new
units may not be protected by the rent stabilization ordinance, but only by the contractual
agreement of the owner/developer.

Pivotal to the Development Agreement is a provision calling for the present or future
owner/developer of Parkmerced to apply the City’s rent stabilization ordinance to the newly
built replacement units and forego its statutory rights to raise rental rates to market levels
(Costa-Hawkins) or evict tenants (Ellis). In exchange, the City and County of San Francisco will
rezone the property as a Special Use District to provide for increased density, relaxed height
and bulk restrictions, elimination of discretionary reviews, and other incentives to make the
project financially viable for the developer.

The Costa-Hawkins Act was passed by the California Legislature in part so no municipality could
interfere (through strict ordinance) with an owner’s right to raise rental rates to market level
once a unit has been vacated. ; The Ellis Act permits property owners to evict tenants if the
property owner’s intent is to ‘go out of the rental business.’, The Development Agreement
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however, specifically requires the owner/developer to waive both of these statutory rights as a
means to protect renters.

Based on California case law, certain owner rights are arguably inviolable. At least one
appellate court has ruled that owners’ rights cannot be given away, even voluntarily. s This
would appear to make the terms of the Agreement unenforceable and could invalidate the
Development Agreement. Should the present or future owner/developer of Parkmerced
challenge the provisions of the Development Agreement, there would be no ironclad assurance
Parkmerced tenants would have the legal protections they formerly enjoyed.

At the heart of the Development Agreement for the City is the potential to realize enormous tax
revenues in the future from re-development of Parkmerced. However, this windfall, no matter
how promising, should not come at the expense of citizens’ legal rights.

The Development Agreement does take steps to assure continuity of protection for tenants in
rent-controlled units, but it is aspirational and inconclusive; only a future court can provide the

definitive conclusion.

Meanwhile tenants will live under a cloud of uncertainty, possibly for years.

e

Parkmerced Vision Plan
San Francisco Planning Department Website
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PURPOSE

The purpose of this report is to recommend that the City and County of San Francisco take
action to protect the rights and interests of tenants affected by the Project, and more generally
citizen/taxpayers, prior to entering any Development Agreement for the property.

At hand is whether the proposed Development Agreement between the City and Parkmerced’s
developer/owners can keep rent-controlled units intact as promised in view of the Costa-
Hawkins and Ellis Acts.

The Office of Economic and Workforce Development and the Planning Department, lead
architects of the Agreement for the City, reported at a Planning Commission hearing that they
believe the Agreement contains enough incentives and other concessions to meet the
exemption clause in Costa-Hawkins and overcome the burden of proof required for invocation.

But any legal action by the owner of Parkmerced (present or future), or a court decision that
views the incentives or concessions as not meeting the exemption, could render the Agreement
useless for protecting rent-controlled units. And, the incentives and concessions themselves
are not a certainty because they may ‘run with the land’ (are subject of the property itself, not
its current owners) and could be challenged at any time as ‘hostile and inimical’ by an owner
who claimed its rights were being forced away by the Agreement.

Any of these scenarios would ultimately cause tenants to lose their claim to rent control.

The Development Agreement, a work-in-progress at the time of this report, claims to make
exceptional efforts to assure tenants in rent-controlled units have continuity of protection
under San Francisco’s rent stabilization ordinance. However, the Agreement is fundamentally
unable to deliver such assurances because of overarching State laws that are changeable and
subject to court interpretation.

Through its call for demolition of existing units, the Agreement eliminates existing statutory
rights of tenants, replaces them with a contractual Agreement from the owner/developer, and
bypasses due process in the face of eviction.
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Wikipedia Photo

HISTORY

Parkmerced, with its 3,221 units ¢ is San Francisco’s largest single apartment complex. Itis a
privately owned neighborhood of apartment towers and garden apartments sited in the city’s
southwest corner. Parkmerced was built by Metropolitan Life Insurance Company between
1941 and 1951 to satisfy affordable housing demands. One of four privately owned large scale
garden apartment complexes in the country, Parkmerced is noted for its generous open spaces
and modern landscaping.

In the early 1970s Parkmerced was sold to the Helmsley Group of New York, who held the
property until 1999. Since then, the property has had several owners and commercial acreage
has been sold off. Today, only 116 of the original 192 acres are owned by the current owner,
Parkmerced Investors LLC. ,

Now a half century old, Parkmerced shows expected wear. Nonetheless, it has been a
treasured home for many. And though the plan by noted landscape architect Thomas Church is
considered outdated by some, others note its historic use of space, light and air.

In 2008 Parkmerced Investors hired Skidmore Owings and Merrill to transform the property.
The result was a design that sets out a 30 year vision for Parkmerced including density
increases, light rail, sustainable land use, and an innovative watershed habitat. In a city looking
for affordable housing, the Parkmerced vision promises 8,900 units. 4

Never before has a re-development project of this size and length been undertaken in San
Francisco in an existing community where more than 9,000 people live.
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THE DEVELOPMENT AGREEMENT

The Development Agreement between the City and Parkmerced Investors LLC is a
comprehensive contract that frames approximately what will happen in the Parkmerced Mixed
Use Development Program. It defines the obligations, concessions, incentives and performance
thresholds that legally bind the City and the owner/developer for the 30-year duration of the
project.

DEMOLITION OF RENT-CONTROLLED UNITS

As it pertains to demolition and replacement of rent-controlled units, and relocation of tenants,
the Development Agreement requires the developer to maintain 3,221 rent-controlled units at
all times (1683 existing and 1583 replacement units) throughout the life of the project.

“Of the existing 3,221 residential units on the Site, approximately 1,683 units
located within the existing 11 towers would remain and approximately 1,583
existing apartments would be demolished and replaced in phases over the
approximately 20 to 30 year development period. As provided in the proposed
Development Agreement, all 1,538 new replacement units would be subject to the
Rent Stabilization Ordinance and existing tenants in the to-be-replaced existing
apartment units would have rights to relocate into new replacement units of
equivalent size with the same number of bedrooms and bathrooms at their existing
rents.” ;o

As it is stated, the Agreement claims it can cause newly constructed units to be protected under
the same rent stabilization ordinance previously applied to the demolished dwellings. In reality,
current laws appear to contravene this claim.

Counsel for the owner/developer submitted a letter to the City Attorney and the San Francisco
Planning Director dated February 10, 2011, discussing some of the legal issues created by the
proposed demolition and expansion of portions of Parkmerced. ;; The letter asserts that the
developer’s proposed program is “legally defensible”,, and cites numerous cases which appear
to be off-point. The developer apparently takes the view that otherwise applicable rental unit
development limitations would be inapplicable because the developer, acting for the City,
would provide benefits to Parkmerced as a sort of surrogate for the City.
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None of the cases cited by the owner/developer involve this ‘developer-acting-as-government’
concept, and the Civil Grand Jury has not found any in its own review.

Moreover, the owner/developer fails to discuss the potentially painful consequences to the
Parkmerced tenants, local businesses and users of the 19th Avenue traffic corridor if the
owner/developer, for whatever reason, simply elects to abandon re-development of
Parkmerced and sell the property to another party. The Development Agreement and other
documents contain no hint of any penalty to the developer if this should occur, and the Civil
Grand Jury is unable to discern any concrete disincentives to the developer to refrain from
doing so. Without such penalties or disincentives, the property could potentially be sold many
times and have several owner/developers throughout the 30-year project. Each new
owner/developer would have the opportunity to challenge the Agreement.

Finally, the Development Agreement presumes demolition is necessary, and presents no
alternative, or combination of alternatives, that might satisfy the programmatic goals of re-
development without the demolition of 1,583 occupied units.

The Civil Grand Jury believes the City should address these critical issues before any binding

commitment to the owner/developer is made.

TRANSFER OF PROPERTY OWNERSHIP

Under “Transfer or Assignment; Release; Rights of Mortgagees; Constructive Note” there is a
list of requirements demanded by the Developer:

“At any time, Developer shall have the right to transfer the entirety of its right,
title, and interest in and to the Project Site together with all rights and
obligations of this Agreement without the City’s consent. Developer shall also
have the right, at any time, without the City’s consent, to sell developable lots
or parcels within the Project Site for vertical development ... “;;

“The Parties acknowledge that the Project involves the demolition of dwelling
units but that the Project replaces all demolished dwelling units with the
Replacement Units and increases the City’s overall supply of housing, including
the supply of BMR [Below Market Rate] Units. By adopting this Agreement, the
City acknowledges that it has thoroughly considered the Project’s effects on
housing supply and therefore, during the Term of this Agreement, shall not
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require Developer to obtain conditional use authorization for the demolition of any
dwelling units on the Project Site that may be required by Planning Code section 317
or subsequent amendment of the Planning Code, Administrative Code or any

other City code or regulation.” .,

Numerous cases in California and elsewhere recognize that development obligations and
restrictions may “run with the land” and may not be waived by contract or by land transfer. See
Monterey/Santa Cruz County Building and Construction Trades Council v. Cypress Marina
Heights LP, 11 C.D.0.S. 1147 (January 24, 2011). 5

The application of this established principle should be reviewed by City, and publicly addressed

by the owner/developer before any binding commitment to the Development Agreement is
made.

COSTA-HAWKINS ACT

The Development Agreement also addresses the Costa-Hawkins Act. (Civil Code § 1954.50 et
seq.) Passed in 1995, the Costa-Hawkins Act “prohibit(s) ‘strict’ municipal rent control
ordinances which do not allow landlords to raise rents to market level when tenants vacate a
unit.”

The law applies to units built after February 1, 1995, as long as the developer did not receive
any financial or other form of assistance under the Density Bonus provision. It also establishes
“vacancy decontrol,” permitting a landlord to reset rent levels when a tenant has voluntarily
vacated, abandoned or been legally evicted. ,;

In the Parkmerced Development Agreement the developer clearly waives rights:

“These public benefits to be provided by Developer at its cost include, without
limitation:

[A.2 The non-applicability of certain provisions of the Costa-Hawkins Rental Housing
Act (California Civil Code sections 1954.50 et seq.; the “Costa-Hawkins Act”), and
Developer’s waiver of any and all rights under the Costa-Hawkins Act and the Ellis

Act (California Gov’t Code Section 7060 et seq.; the “Ellis Act”) and any other laws or
regulations so that (i) each Replacement Unit will be subject to rent control and other
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provisions and provisions protecting tenants under the San Francisco Rent Ordinance
and (ii) each Inclusionary Unit will be subject to the City’s Inclusionary Unit
requirements as set forth in Planning Code section 415;]” 15

The Civil Grand Jury believes this waiver may be insufficient to protect the rights of Parkmerced
residents.

THE ELLIS ACT

Passed in 1985, The Ellis Act (California Government Code section 7060 et seq.) is a statute that
permits property owners to evict tenants if the property owner’s intent is to ‘go out of the
rental business.” Landlords must evict all tenants in a given building or parcel of land.

The Act also contains provisions to prevent ‘false’ evictions. If, for example, a landlord begins

renting a previously rent-controlled property again after evicting its tenants, local rent control

measures would still apply to the unit. In addition, local governments under certain conditions
may impose rent control on replacement units under the Ellis Act. 5,

WAIVER OF RIGHTS

Can an owner/developer waive its rights? The answer is uncertain. The City’s ability to prevent
an owner/developer from invoking Costa-Hawkins or the Ellis Act at Parkmerced could be
hampered by a 2009 court ruling, where the developer agreed to waive its rights under the Ellis
Act. In Embassy v. City of Santa Monica, the Court held that a landlord’s written waiver of the
right to invoke the Ellis Act was invalid. ,; ,,

If the Development Agreement were ever to be challenged in court, the voluntary waiver could
become invalid. That would have a profound effect on San Francisco. Tenants’ rights would
immediately be questionable.

PARKMERCED MIXED USE DEVELOPMENT PROGRAM



CONCLUSION

The Parkmerced Mixed Use Program Development Agreement, for all its complexity, fails to
mitigate the most significant risk it creates: the direct loss of statutory rights by Parkmerced
citizen tenants.

As it is written, the proposed Development Agreement does not give adequate rent control
protection to the residents of the Parkmerced property. The owner/developer, present or
future, has the opportunity to challenge the Agreement. By doing so, it will deflect a portion of
its investment risk (rent control) onto tenants through no choice of their own.

So long as the opportunity exists for tenants to involuntarily bear the burden of lost rent
control, the City must provide legal protection.
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FINDINGS

1. By not explaining how it will override/resolve potentially conflicting provisions of state law,
the Development Agreement does not protect tenants against rent increases as it claims.

2. Having no penalties or disincentives for the owner/developer in the Development
Agreement should it choose to abandon the project before completion, encourages short
term investment speculation over long term collaborative development with the City, and
adds risk to the program.

3. The owner/developer fails to address the social and financial impact to the Parkmerced
citizen/tenants, local businesses and citizen users of the 19th Avenue traffic corridor if it
elects to abandon re-development of Parkmerced and sell the property to another party.

4. The Development Agreement presumes demolition is necessary, and presents no
alternative, or combination of alternatives, that might satisfy the programmatic goals of re-
development without the demolition of 1,583 occupied units.

5. The Development Agreement’s claim that it provides rent control protection on newly
constructed units under the City’s rent stabilization ordinance is uncertain. It may not be
enforceable.

RECOMMENDATION

In addition to addressing the findings of this report, the Civil Grand Jury recommends the City
and County of San Francisco remove Section 2.2.2 (h) of the Development Agreement ,; and
enact legislation prior to signing the Development Agreement that adequately assures the
statutory rights of existing tenants to remain at Parkmerced and enjoy undisturbed continued
tenancy.

A possible provision would include:

“If a landlord demolishes residential property currently protected under the City's Rent
Stabilization and Arbitration Ordinance, and builds new residential rental units on the
same property within five (5) years, the newly constructed units are subject to the San
Francisco Rent Stabilization Ordinance. (See Los Angeles City Ordinance No. 178848,
codified as Los Angeles Municipal Code section 151.28) ,,

10
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The new legislation should be applicable to all development, including Special Use Districts.
With such an ordinance, tenants and citizens of San Francisco can be reasonably assured that

the City and County of San Francisco is making its best efforts to ensure rights are being upheld
regardless of development arrangements in the future.

METHOD OF INVESTIGATION

Investigating the validity of the Development Agreement, the Civil Grand Jury:
= reviewed in detail four versions of the Development Agreement Draft between the City
and Developer/Owner
= conducted ten face-to-face interviews for eighteen hours with officials in the
following agencies:
Members of the San Francisco Board of Supervisors
Office of Economic and Workforce Development
San Francisco Planning Commission
San Francisco Planning Department
= conducted several face-to-face interviews with Parkmerced tenants
= attended several public meetings and hearings
= exchanged correspondence with City staff
= conducted background research in case law, documents, and videos found in libraries
and on the internet

11
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FINDINGS

RECOMMENDATIONS

RESPONSES REQUIRED

By not explaining how it will
override/resolve potentially
conflicting provisions of state
law, the Development Agreement
does not protect tenants against
rent increases as it claims.

Having no penalties or
disincentives for the
owner/developer in the
Development Agreement should
it choose to abandon the project
before completion, encourages
short term investment
speculation over long term
collaborative development with
the City, and adds risk to the
program.

The owner/developer fails to
address the social and financial
impact to the Parkmerced
citizen/tenants, local businesses
and citizen users of the 19th
Avenue traffic corridor if it elects
to abandon re-development of
Parkmerced and sell the property
to another party.

The Development Agreement
presumes demolition is
necessary, and presents no
alternative, or combination of
alternatives, that might satisfy
the programmatic goals of re-
development without the
demolition of 1,583 occupied
units.

The Development Agreement’s
claim that it provides rent control
protection on newly constructed
units under the City’s rent
stabilization ordinance is
uncertain. It may not be
enforceable.

In addition to addressing the findings of
this report, the Civil Grand Jury
recommends the City and County of San
Francisco remove Section 2.2.2 (h) of
the Development Agreementand enact
legislation prior to signing the
Development Agreement that
adequately assures the statutory rights
of existing tenants to remain at
Parkmerced and enjoy undisturbed
continued tenancy.

A possible provision would include:

“If a landlord demolishes residential
property currently protected under the
City's Rent Stabilization and Arbitration
Ordinance, and builds new residential
rental units on the same property
within five (5) years, the newly
constructed units are subject to the San
Francisco Rent Stabilization Ordinance.”
(See Los Angeles City Ordinance No.
178848, codified as Los Angeles
Municipal Code section 151.28)

The new legislation should be applicable
to all development, including Special
Use Districts.

With such an ordinance, tenants and
citizens of San Francisco can be
reasonably assured that the City and
County of San Francisco is making its
best efforts to ensure rights are being
upheld regardless of development
arrangements in the future.

Board of Supervisors

Office of Economic and
Workforce Development

SF Planning Commission

SF Planning Department
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